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INTRODUCTORY NOTE

The present study has been prepared for the International Law Com-
mission by the Secretary-General in accordance with General Assembly
resolution 175(II) of 21 November 1947 which reads as follows:

“The General Assembly,

“Considering that, in accordance with Ariicle 98 of the Charter, the
Secretary-General performs all such functions as are entrusted to him by
the organs of the United Nations;

“Considering that, in the interval between the first and the second
sessions of the General Assembly, the Secretariat of the United Nations
contributed to the study of problems concerning the progressive develop-
ment of international law and its codification,

“Instructs the Secretary-General to do the necessary preparatory work
for the beginning of the activity of the International Law Commission,
particularly with regard to the questions referred to it by the second
session of the General Assembly, such as the draft declaration on the
rights and duties of States.”

The subject of the rights and dut'es of States is, in fact, the entire
domain of international law. This study does not purport to be a study
of rights and duties of States as such but it is rather a study of attempts
to state these rights and duties in the for:.. of a concise declaration. The
draft Declaration on the Rights and Duties of States presented by
Panama has been used as a basis for this study. Other declarations have
been examined and utilized and the complete texts of many of them are
reproduced in part VI, appendix A.

Parts I and II deal with the history of declarations on the rights and
duties of States. In part I antecedents prior to the United Nations are
examined. In regard to the jurists and publicists whose views are pre-
sented it should be pointed out that they have been selected, not on the
basis of their pre-eminence in international law, but on the basis that
they have formulated concise statements on vights and duties of States
which might be of value in drafting a declaration. This observation also
applies to the references to jurists and publicists in part IV. Attention
is directed to the inter-American achievements described in part I, as the
official inter-A.rerican organs have devoted many years to the study and
preparation of declarations on the rights and duties of States which have
been embodied in conventions and conference resolutions.

Part II contains a summary of the proceedings before organs of the
United Nations concerning a declaration on rights and duties of States.
This summary presents a detailed analysis of United Nations discussions
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and decisions in order to make it unnecessary, in most instances, to refer
to the original documents. However, should recourse to the origina! - ctu-
ments become necessary, a complete list of United Nations documeuts on
the subject is presented in part VI, appendix D.

Part I1I contains the text of the draft Declaration on Rights and Duties
of States presented by Panama together with the explanatory note pre-
pared by the Foreign Minister of Panama, Mr. Ricardo J. Alfaro. The
principal part of the study, namely Part IV, contains annotations to the
draft Declaration presented article by article. The material under each
article is arranged in accordance with the following outline:

A. Comments and observations of Governments.

B. Texis of treaties, conventions, declarations and statements:

1. Treaties and conventions.

2. Resolutions, declarations and projects adopted by inter-govern-
mental bodies.

3. Draft declarations proposed by Governments.

4. Declarations by non-governmental organizations and scientific
institutions.

5. Statements by jurists and publicists.

This study is completed b+ part V (Bibliography) and part VI (Appen-
dices).

vi



I. CONSIDERATION OF A DECLARATION ON THE RIGHTS
AND DUTIES OF STATES PRIOR TO THE UNITED NATIONS

A. LEADING UNOFFICIAL ANTECEDENTS

The subject of a declaration of rights and duties of states has
attracted considerable .ttention on the part of international jurists during
the nineteenth and twentieth centuries, and has also been the subject
for discussion and resolution by several international and national organi-
zations and scientific institutions interested in the development and codi-
fication of international law. For a compilation of the texts of the most
important of these unofficial precedents see appendix A, No. 13-19.

One of the earliest writers on the subject was Ckristian Wolff, said
to be the originator of the theory of fundamental rights and duties of
States.! One of the first systematic presentations of a declaration of rights
and duties of States, however, was that of the Abbé Grégoire, who pre-
sented a Declaration of Rights and Duties of States to the French Naticnal
Convertion in 1793 and again in 1795.2 He urged this declaration as a
supplement to the famous Declaratien of the Rights of Man and of the
Citizen. )

Several of the enumeratinns of rights and duties of States compiled by
international jurists have appeared as parts of detailed codes of inter-
national law or in general treatises on international law. Leading exam-
ples of rights and duties appearing as part of moie detailed codes are
those of Jeremy Bentham (1827),3 Pasquale Fiore (1890)* and Jerome
Internocia (1910).5

Other proposed declarations have been published independently as
succinct statements of rights ana duties of States. Some of these have
been suggested as a preliminary basis of codification, or as a declaration
of principles for an organization of international society. The preliminary

1 Christian Wolff, Institutiones Juris Naturae et Gentium, 1759, sections 1073-1124;
Jus Gentium Methodo Scientifica Pertractatum, 1748 (English translation in Classics
of International Law, 1934) sections 77-155; 156-273.

? Abbé Grégoire, Déclaration du Droit des Gens, 1793, G. Lallement, Choix de rap-

orts, opinions et discours prononcés d la Tribune Nationale, vol. 12, p. 397. Sece

roceedings of American Scciety of Internaticnal Law, 1910, vol. 49, pp. 226-27.

3 Jererny Bentham, Introduction to an International Code, Law Quarterly Re-
view, vol. 1, 1885, pp. 225-231. See Proceedings of the American Society of Interna-
tional Law, 1910, vol. 4, pp. 223-240,

¢ Pasquale Fiore, International Law Codified and its Legal Sanctions, or the Legal
%Egg%zation of the Society of States (English translation, 1918) sections 52-65,
049~ .

% Jerome Internocia, New Code of International Law, 1910, sections 73-75.
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part of Henri La Fontaine’s Magnissima Charia of world law and organi-
zation (1916)% and Baltasar Brum’s Draft Statute of the Association of
American States (1923)7 are examples.

Of even more significance may be the leading drafts of certain pub-
licists presented to non-governmental organizations and scientific institu-
tions for consideration. M. Albert de Lapradelle as reporter of a commis-
sion of the Institute of International Law submitted a text of his Declara-
tion of the Rights and Duties of Nations to the Institute for consideration
at its 1921 session in Rome and its 1925 session at The Hague.? A draft
prepared by Mr. Victor M. Madrtua in 1931 was communicated by the
American -Institute of International Law to the Seventh International
Conference of American States at Montevideo in 1933.2 Following a
suggestion which he had made to the Hague Conference for the Codifi-
cation of International Law, Dr. Alejandro Alvarez in 1931 presented a
Declaration of Great Principles of Modern International Law to several
international associations.!® Amendu declarations were approved by the
International Juridical Union and the Internationat Diplomatic Academy
in 1935, and by the International Law Association in 1936.1!

Several non-governmental organizations have dealt with the subject
of rights and duties of States in their conferences and meetings. Among
the earliest of these were the sessions of the Universal Peace Congress.t®
The Third Universal Peace Congress in 1891 adopted a short declaration
of basic principles of international law. This declaration was revised and
enlarged at the Seventh Congress held in Budapest in 1896. The Inter-
Parliamentary Union has shown sustained interest on the subject. This
unofficial body composed of members of parliaments of some thirty States
recommended preparation of a declaration of rights and duties of States
as early as 1899. A draft before its conference held at Washington in

¢ H. La Fontaine, The Great Solution: Magnissima Charte; Essay on Evolutionary
and Constructive Pacifism (Boston, 1916) pp. 99-102.

* Reptblica oriental del Uruguay, Boletin del Ministerio de Relaciones Exteriores,
1923, vol. 11, pp. 180-82.

& dnnuaire de PInstitut de Droit International, 1921, vol. 28, pp. 203-224. An-
nuaire de Plnstitut de Droit International, 1925, vol. 32, pp. 238-245. See Revue de
Droit International, 1931, vol. 8, pp. 56-63.

® Pan American Union, Documents for the Use of Delegates to the Seventh Inter-
national Confererce of American States, Montevideo, Uruguay, 3 Dec. 1933, No. 4,
pp. 12-16.

* Alejandro Alvarez, Exposé de Motifs et Déclaration des grands principes du
Dreit International Moderne, 2e édition: (Paris, 1938) , pp. 52-56.

“1'Académie Diplomatique Internationale, 1935; I'Union Juridique Interna-
tionaie, 1935; The International Law Association, 1936. International Law Asso-
clation, Report of 39th Conference, Paris, 1936, pp. 533-339. For prior discussion
by the International Law Association see Repori of Ist Conference, Brussels, 1873,
pp- 16-22. Report of 33rd Conference, Stockholm, 1924, pp. 345-347. Report of
37th Conference, Oxford, 1932, pp. 27-57. Repori of 39th Cenference, Paris, 1936,
pp- 248:250. See also Revue de Droit International, 1931, vol. 8, pp. 7-55; 64-85;
Idem., 1982, vol. 10, pp. 86-141.

* Bulletin officiel du VIléme Congrés Universel de le Paix, tenu i Budapest du 17
au 22 septembre 189G. Rédigé et publié par les soins du Bureau International de
la Paix & Berne (Berne, 1896), pp. 139-40. See appendix A, No. 13,
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1925 was the subject of prolonged discussion, and a declaration was
adopted at the 25th Conference in Berlin in 1928.!® The question was
again discussed at the 36th Conference in 1947 in connexion with the
subject of cedification of international law.14

One of the most important single drafts, judged from its distribution
and the general attention that it has attracted, is that prepared on the
initiative of Mr. James Brown Scott and adopted by the American Institute
of International Law in 1916, under the name of “Declaration of the
Rights and Duties of Nations”. The American Institute of International
Law, being an unofficial scientific association of the national societies of
international law established in the American Republics, has played a
leading role in the codification of international law in the western
hemisphere. The draft of six articles was published with comment citing
leading American and British cases, and statements of the South Ameri-
can publicists, Calvo and Bello, and some constitutional provisions and
legislation.’® The American Institute draft has been widely discussed
officially and unofficially. Secretary of State Hughes in 1923 stated that
the declaration “embcdics the fundamental principles of policy of the
United States in relation to the Republics of Latin America”.!® With
the addition of a seventh article this draft served as one of the projects
presented by the American Institute of Imternational Law as a basis of
study to the International Commission of American Jurists,' and was
eventually one of the precedents for the Convention on Rights and Duties
of States signed at Montevideo in 1933. The American Institute draft
was also presented to the United Nations Conference on International
Organization at San Francisco by the delegation of Panama.'® The
international Juridical Union, established in Paris in 1919, by a group
of forty international jurists, devoted its first two sessions to the discussion
of the American Institute draft, and adopted its own draft on 11 Novem-
ber 1919.1% As already mentioned, the International Juridical Union in
1935 also approved an amended version of the draft prepared by Dr.
Alvarez.?®

Finally, reference should be made to “International Law of the Future:
Postulates, Principles and Proposals” which was prepared by some two

B Union Interpariementaire, Compte Rendu de {a XXVéme Conférence, tenue A
Berlin du 23 au 28 aofit 1928, Publié¢ par le Bureau Interparlementaire (Lausanne,
1928) , pp. 525-27. See appendix A, No. 18.

% Union Interparlementaire, Compte Rendu de la XXXVIéme Conférence, tenue
au Caire du 7 au 12 avril 1947. See also Compte Rendu de la XXIITéme Conférence,
1925,

1T, B. Scott, The American Instilute of International Law: Its Declaration on the
Rights and Duties of Nations (Washington, 1916) . For text see appendix A, No. I4.

 American Journal of International Law, 1925, vol. 19, p. 336.

7 American jJournal of International Law Special Supplement, 1926, vol. 20, p. 311.

B Unitad Nations Counference on International Organization, document 2 G/7,
vol. 8, pp. 272-273.

© Séances et Travaux de I'Union Juridique Iniernationale, 1920, vol. 2, pp. 174-
175. See appendix A, No. 15.

> Séances et Travaux de PUnion Juridigue Internationaleg 1935.
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hundred jurists, mostly American and Canadian, under the chairmanship
of Professor Manley O. Hudson and which in its ten principles laid down
specific legal duties for States.?t After two years of discussion and numerous
regional conferences the Postulates, Principles and Proposals were issued
on 1 January 1944 as a confidential statement. They were released for
general circulation on 27 March 1944, and have been widely distributed
by the American and Canadian Bar Associations and the Carnegie
Endowment for International Peace. They have been transiated into the
Chinese, French, German and Spanish languages. In 1945 they were
cited by the Netherlands and Mexican delegations at San Francisco as
an example for a.draft Declaration on Rights and Duties of States.??

When the delegation of Panama, in January 1946, submitted to the
first part of the first session of the General Assembly the Draft Declara-
tion on the Rights and Duties of States, Dr. Ricardo J. Alfaro, Minister
for Foreign Affairs of the Republic of Panama, in an explanatory note
accompanying this draft, acknowledged the extent to which the drafts
of the American Institute of International Law of 1916 and the Principles
of the International Law of the Future of 1944 had served as a basis for
the Panamanian Draft.?® Mention was also made by Dr. Alfaro of these
drafis at the 40th meeting of the First Committee of the General Assem-
bly during the second part of the first session, 5 December 1946.2¢ He
also paid tribute to the declaration prepared by Dr. Alejandro Alvarez
in 1931.%

At the present time several non-governmental organizations are work-
ing on the subject of rights and duties. Of particular importance is the
work carried out under the auspices of the American Bar Association
Committee for Peace and Law through United Nations. Collections of
the texts of twenty-two Declarations on Rights and Duties of States have
been published together with bases for discussion, and have been the
subject of discussion at regional bar association meetings.28

% The International Law of the Future, Postulates, Principles and Proposals
(Washingten, 1944) . See appendix A, No. 19.

2 United Nations Conference on International Organizition, document 2 G/7,
vol. 3, pp. 58 and 324.

# United Nations Conference on International Organization, A/19, A/19/Corr. 1
and A/285, A/285 Corr. 1,

% United Nations Journal No. 52, Supplement Mo. 1, A/C.1/118, p. 275.

% United Nations Journal No. 52, Supplement No. 1, A/C.1/118, p. 276: “The
declaration of rights and duties of States which seemed the most comprehensive and
the most far-reaching was the one issued in 1931 by Dr. Alejandro Alvarez, which
consisted of six articles under eight headings and covered all subject matters of in-
ternational law. It was only open to one criticism; namely that as a declaration it
was too extensive.”

% American Bar Association document No. 2, 1 January 1947: The Progressive
Development of International Law, Proposed Declarations on Rights and Duties of
States, and American Bar Association document No. 2A.



B. INTER-AMERICAN EFFORTS AND
ACHIEVEMENTS

The subject of a declaration of rights and duties of States has attracted
not only the attention of international jurists and of non-governmental
organizations but also that of the Governments.*” This is particularly
noticeable in the New World.

In the inter-American system, the question of the rights and duties
of States has always been closely connected with the work for the codifica-
tion of international law. But even before the machinery for such codifi-
cation was established, the subject had been frequently dealt with at the
international conferences of the American Republics.

As will be seen subsequently, the American Republics did not adopt
any general declaration of the rights and duties of States until the Seventh
Inter-American Conference (1933). Before this date, they had agreed
from time to time concerning specific rights and duties, and thus pre-
pared the way for the conclusion of the Montevidéo Convention.

The first collective proclamation relating to certain duties of States
may be traced to the Congress of Panama, held in 1826. The Treaty of
Perpetual Union, League, and Confederation signed at the Congress®
stipulated the duty to use pacific methods for the settlement of inter-
national disputes, such as good offices, mediation, conciliation, and in
some situations, arbitration, and thus established the duty to resort to
peaceful and conciliatory procedures for the adjustment of international
controversies. The Latin-American nations met subsequently at Lima in
1847 and 1864, signing other treaties in which the non-recognition of
territorial acquisitions by force was agreed upon.?®

When late in the nineteenth century these gatherings became pan-
American in scope, new attempts were made to proclaim and define in a
more precise form the rights and duties of States. The First International
Conference of American States, which met at Washington in 1888-1889,
issued two recommendations bearing on other rights and duties of States.
One of them outlawed conquest as a means of acquiring territory. The
other, dealing with claims and diplomatic protection, set forth the prin-
ciple that nationals and foreigners stood on an equal footing before the

#For a compilation of the texts of the most important official precedents, see
appendix A, No. 1-12. It will be noted that the proposal prepared by the Italian
delegation to the Peace Conference (1919) is the only official precedent not prepared
in the inter-American system,

=The Republics of Colombia, Central America, Peru, and the United Mexican
States were the signatories to the Treaty, which was never ratified by any one of
the parties. Cf. International American Confererice, Reports of Committees and
Discussions thereon, vol. IV, p. 184.

®The Basic Principles of the Pan American System. Pan American Union, Wash-
ington, 1943, p. 5. These treaties failed to be ratified.

5
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local law.® Further steps were taken at the Mexico Conference of 1902,
at which the American Republics signed two fully detailed treaties con-.
cerning the duty to resort to arbitration for solving international con-
troversies relating to pecuniary claims. These were the Treaty on Com-
pulsory Arbitration and the Treaty of Arbitration for Pecuniary Claims.3*
A few ycars later, both the Third and the Fourth International Confer-
ences of American States, held at Rio de Janciro in 1904 and Buenos
Aires in 1910 respectively, also dealt with arbitrotion in general and
with particular reference to disputes arising from pecuniary claims.3?

The Fifth Conference (Santiago de Chile, 1923) adopted a resolution
in regard to “the.best means to give wider application to the principle of
the judicial or arbitral seitlement of disputes that may arisc between
the Republics of the American Continent”.#® In addition, a new treaty
was signed providing for the means “to avoid or prevent conflicts between
the American States”. This agreement, generally known as the Gondra
Treaty, was widely ratified by or adhered to by the American States3* In
connexion with the achievements of this Conference, special mention
should be made of a resolution dealing with the codification of inter-
national law. According to this resolution the Congress of Jurists was to
resuine its work and submit to the next International Conference of
American States “its resolutions, in order that, if approved, they may be
communicated to the Governments and incorporated in Converiions”.?
As it will be seen subsequently, the task performed by the Commission
of Jurists had a decisive influence on the convention and resolutions on
the rights and duties of States drafted by subsequent Inter-American
Conferences.

At the Conference held at Mexico City in 1901-1902, the American
nations agreed to set up the codification machinery.?® However, the
Convention providing for this endeavour failed to obtain the ratifications
needed to make it effective, and it was not until the next Conference met
that a body entrusted with the task of the codification of international
law became a reality.3” The International Commission of American
Jurists created by the Third Inter-American Conference met for the first
time at Rio de Janeiro in 1912 and prepared a number of projects on
both public and private international law. Special reference should be

* The International Conference of American Slates, 1889-1928 (Carnegie Endow-
ment). New York, 1931, pp. 44-45.

= Ibid., pp. 100-104 and 104-105.

2 Ibid., pp. 124 and 183-185.

S Ihid., pp. 283-284.

3 Ibid., pp. 285-289.

= Ibid., pp. 245-247.

= Ibid., pp. 69-70.

¥ The Convention on International Law providing for the creation of the Inter-
national Commission of American Jurists was ratified by Argentina, Brazil, Chile, Co-
lombia, Costa Rica, Dominican Republic, Ecuador, Guatemala, Honduras, Mexico,
Panama, Peru, El Salvador, United States of America and Uruguay. Ibid,
pp- 144-146.
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made to the projects on rights and duties of States prepared by Dr. E.
Pessoa to facilitate the task of the Conference.®® Owing to World War I
further progress could not be made until the next regular Conference
met at Santiago de Chile in 1923. At this Conference the Commission of
Jurists was reorganized and instructed to submit its resolutions to the
Sixth International Conference of American States, to be held at Havana
in 1928.8% The Commission resumed its task at Rio de Janeiro in 1927,
and with the valuable preparatory work undertaken by the American
Institute of International Law?® drafted twelve projects dealing with
certain subjects of public international law and a code of private inter-
national law (the “Bustamante Code”). Among those projects five at
least bore directly on the rights and duties of States, namely, Funda-
mental Bases of International Law (project I); States: Existence,
Equality, Recognition (project II); Status of Aliens (project III);
Obligations of States in the Event of Civil War (project XI); Pacific
Settlement of International Conflicts (project XII) 4

The Sixth Inter-American Conference held at Havana did not make
2 substantial contribution to the progressive development of the rights
and duties of States. In fact, of the five projects referred to above, only
two were adopted as Conventions: Status of Aliens and Duties and Rights
of States in the Event of Civil strife. The Havana Conference, however,
took a further step concerning the use of force in international relations
by adopting a resolution declaring that aggression was “considered illicit
and as such declared prohibited”, and that “the American States will
employ all pacific means to settle conflicts which may arise between
them”.*2 Furthermore, the Conference was responsible for the great prog-
ress made nearly a year later at the International Conference of American
States on Conciliation and Arbitration, held in Washington in pursuance
of a resolution adopted in Havana.®® Three relevant instruments on the
subject were signed at the Washington Conference: a General Convention

® See Fifth International Conference of American States, Actas de las Sesiones de
las Comisiones de la Conferencia (Santiago de Chile) p. 207.

® International Confersnce of American States, 1889-1928, p. 246.

“ The Institute at the request of the Governing Board of the Pan American Union,
had prepared in 1925 thirty projects on international law. Some of them were
directly concerned with the rights and duties of States: Fundamental Rules of Inter-
national Law (project No. 4) ; Nations (project No. 5) ; Recognition of New Nations
and New Governments (project No. 6) ; Declaration of Riihts and Duties of Nations
(project No. 7); Fundamental Rights of American Republics (project No. 8?; Na-
tional Domain (project No. 10); Jurisdiction (project No. 12) Responsibility of
Governments (project No. 15); Diplomatic Projection (project No. 16); Pacific
Settlement (project No. 27) ; Conquest (project No. 30} American Journal of Inter-
national Law, Supplement (1926) , vol. 20, pp. 304, 309-313, 318-20, 325-325, 328-329,
368, 384. &

“ International Commission of Jurists (Sessions held at Rio de Janeiro, Brazil,
18 April w0 20 May 1927), Public International Law, Washington, D. C., 1927,

. 5-12, 85-40.
ppﬂ International Conference of American States, 1889-1928, p. 441-442,

“Ibid., p. 437.
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of Inter-American Conciliation, a General Treaty of Inter-American
Arbitration, and a Protocol of Progressive Arbitration.#4

In 1933 the American Republics made the first attempt to embody i in
a single instrument a declaration of the rights and duties of States. The
political atmosphere prevailing at the time and the exhaustive technical
work done by both the official and non-official codification agencies, sug-
gested to the delegates meeting at Montevideo that such a declaration
should be given conventional rank. The Convention on Rights and
Duties of States signed therein, and later ratified by sixteen American
nations, was the outcome of those favourable circumstances. The rights
declared . by the Convention were as follows: political existence
(independent of recognition), territorial integrity, independence, self-
preservation, jurisdiction and equality; and the duties were non-interven-
tion, respect for others’ rights, non-recognition of territorial acquisitions
or special advantages obtained by force, and finally, the obligation to
resort to pacific means in settling international disputes.t® The Monte-
video Conference took further steps for implementing this general declara-
tion. Reference should be made in this connexion to a Resolution on
Responsibility of States, to an Additional Protocol to the General Conven-
tion on Inter-American Conciliation, and to a Resolution on Good Offices
and Mediation.1®

Subsequently, the rights and duties of States incorporated in the above-
mentioned Convention were reaffirmed from time to time by a series of
declarations of principles of continental solidarity and co-operation, as well
as by other agreements formulated by the Inter-American Conferences.
By way of illustration the following instruments might be mentioned: the
Declaration of Principles of Inter-American Solidarity and Co-operation
(Buenos Aires, 1936) ; the Additional Protocol relative to Non-Interven-
tion (ibid.);*? the Declaration of the Principles of the Solidarity of
America (Declaration of Lima) and the Declaration of American Prin-
ciples (Lima, 1938) ;48 the Declaration on the Maintenance of Peace and
Union among the American Republics (Havana, 1940) ;*° the Declaration
on Reciprocal Assistance and American Solidarity (Act of Chapultepec)
and the Declaration of Mexico (Mexico, 1945).5°

Seemingly because certain rights and duties of States have often been
declared and drafted in similar but nct identical terms, the Inter-American
Conference held at Mexico City in 1945 resolved that a draft Declara-

% International Conference of American States, 1889-1928, pp. 455-457, 458-461,
462-468.

% The International Conference of American States, Fivst Supplement, 1933-1940.
Washington, 1940, pp. 121-123.

“ Ibid., pp. 91-92, 120-121, 65.

i Ibzd pp- 160-161, 191-192.

@ Ibid., pp. 308-310.

® Ibid., E . 360-361.

% Inter-American Conference on Problems of War and Peace, Mexico City, 21 Feb.-
8 Mar. 1945. Pan American Union, Washington, 1945, pp. 32-39-40,
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tion of the Rights and Duties of States be prepared by the Governing
Board of the Pan American Union.5!

The Governing Board was requested to take into account similar dec-
larations of principles issued by previous Inter-American Conferences, as
well as the draft Declaration on the Reaffirmation of Fundamental Prin-
ciples of International Law prepared by the Inter-American Juridical
Committee in 1942.52 Although the Committee’s draft declaration was
intended to reaffirm fundamental principles of international Iaw on which
the peace and cortinental solidarity of the American Republics were
based, it actually embodied 2 comprehensive statement of the rights and
duties of States.58

In pursuance of the above-mentioned Resolution, the Governing Board
of the Pan American Union approved, on 17 July 1946, a draft Declara-
tion of the Rights and Duties of American States, and submitted it to
the Governments of the American Republics for their comments and
observations.’ The draft declaration was a detailed document which
served as the basis for discussion at the recent Bogota Conference.

The latest contribution of the Pan American system on the question
of rights and duties of States is found in the Charter of ihe Organization
of American States, signed at the Ninth Inter-American Conference in
April, 1948. In addition to the declaration of principles contained in
article 5, which includes several rights and duties of States, the Charter
devotes a whole chapter to the subject.5 This chapter is, in fact, a
reaffirmation of the rights and duties of States in the form of a restate-
ment of previous declarations. It may be noted, however, that some
additions have been made in order to adjust the new inter-American
system within the structure of the United Nations Organization.

@ Ibid., p. 36.

% The Ilr)lter-Amerimn Juridical Committee was created by Resolution XXVI of
the Third Meeting of Foreign Ministers, held at Rio de Janeiro in January, 1942.

% The rights and duties thus reaffirmed were the following: personality, sover-
eignty and independence; non-intervention, legal equality, pacta sunt servanda,
repudiation of the use of force, non-recognition of acquisitions obtained by force,
and pacific settlement of international disputes. Cf. The American Journal of Inter-
national Law, 1942, vol. 37, pp. 21-24,

% Draft Declaration of the Rights and Duties of American States. Pan American
Union, Washington, 1946.

% Chapter II1 of the Charter of the Organization of the American States.



C. DISCUSSIONS IN THE LEAGUE OF NATIONS

The question of a declaration of rights and duties of States was sug-
gested to the Assembly of the League of Nations on several occasions.
For example, it was mentioned by Dr. Alvarez (Chile)%® and Mr. Frangulis
(Greece)" in 1921, and by Mr. Pella (Romania)® in 1927. But a more
thorough discussion of the question took place only once, and that in 1928
by Committee I of the Ninth Assembly.

At the third meeting of Committee I of the Ninth Assembly of the
League of Nations, Mr. Ferrera of Cuba, during the debate on the draft
resolution to be submitted to the Assembly concerning the progressive
codification of international law, proposed that any work on codification
of public international law should be prefaced by a declaration regarding
the rights and duties of States.®

The Chairman, Mr. Scialoja of Italy, raised the proposal of Mr. Ferrera
for discussion at the fourth meeting of Committee I on 13 September
1928.8% Delegates representing El Salvador, Sweden, Greece, India and
Belgivm questioned the expediency of the Cuban proposal. M. Guerrero
of El Salvador thought the Cuban proposal a departure from the slow
and thorough method of procedure adopted for codification of interna-
tional law, and suggested that the Committee of Experts for the Progres-
sive Codification of International Law be invited to study the question
at such time as it should meet. This proposal was reluctantly adopted by
Mr. Ferrera, and adopted by the Committee subject to drafting changes. -

The Chairman, Mr. Scialoja of Italy, thought that inquiry should not
be made of the existence of rights and duties, but of the possibility of
finding a formula.®* The Rapporteur, Mr. Rolin of Belgium, could not
agree to pronouncing immediately upon the desirability of determining
rights and duties of States. He argued that: “Fundamental rights and
duties were, most fortunately, in process at the moment of a marked pro-
gressive evolution. A restrictive declaration of rights and duties of States,
so far from having a favourable effect, would, he thought, be liable to
hinder the work in one of its most vital aspects.”

™ Second Assembly Meetings of Committee 1, p. 114 (1921).

% Second Assembly Plenary Meetings, p. 276, (1921).

® Eighth Assembly Plenary Meetings, p. 206 (1927).

® Ninth Assembly Committee I, p. 17 (12 September 1928).

®Ninth Assembly Committee I, p. 24 (1928). The proposal as stated by the
Chairman is: “In conformity with various precedents, the Codification Conference
should be called upon to preface its work with something in the form of a declara-
tion regarding the rights and duties of States.”

“* He suggested the following text: “The Assembly requests the Council to invite
the Committee to consider whether it would be possible to propose a formula
regargling the rights and duties of States that would be the most satisfactory
formula.”

10
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However, he thought it proper to request the opinion of the Committee
of Experts and proposed the following text:

“The Assembly recommends that the Committee of Experts should,
when it next holds a session—without on that account requiring a special
session during the year 1929—consider the possibility and the desirability
of seeking by the procedure of codification the establishment of a declara-
tion on the fundamental rights and duties of States.”

This text, as approved by Committee I, was embodied as a concluding
paragraph in the resolution adopted by the Assembly of the League of
Nations on 24 September 1928 concerning Preparatory Work for Further
Conferences on Codification of International Law.%?

The Committee of Experts for the Progressive Codification of Inter-
national Law did not meet in 1929.98 However, Baron Marks de Wurtem-
berg of Sweden at the fourth meeting of Committee I, 16 September 1929,
reminded the Committee that at the ninth Assembly of the League of
Nations, the Committee of Experts had been instructed to consider the
possibility of formulating a declaration of the fundamental rights and
duties of States. He thought it desirable that the Committee should meet
shortly after the session of the Assembly to be held in 1930.84

After the Conference for the Codification of International Law which
met at The Hague from 13 March to 12 April 1930, the subject of a dec-
laration of the rights and duties of States does not seem to have received
further attention.

“Ninth Assembly Plenary Meetings, p. 144 21928) .
® Tenth Assembly Plenary Meetings, annex 2, p. 193 (1929).
“Tenth Assembly Committee I, p. 22 (1929).



Il. CONSIDERATION OF A DECLARATION ON THE RIGHTS
AND DUTIES OF STATES IN THE UNITED NATIONS

A. UNITED NATIONS CONFERENCE ON INTERNATIONAL
ORGANIZATION

(25 April—26 June 1945)

Suggestions for a declaration on the rights and duties of States have
been presented to the United Nations since the organizational conference
at San Francisco in 1945. The preparation of such a declaration is thus
one of the earliest and most persistently urged projects to be considered by
the United Nations.

Amendments and additions to the Dumbarton Oaks Proposals suggest-
ing the inclusion of a declaration of rights and duties of States in the
Charter of the United Nations were submitied by several Governments
for consideration by the United Nations Conference on International
Organization at San Francisco. Some delegations submitted compiete or
partial texts of a Declaration on Rights and Duties of States, some of
which were based on previous drafts by noted international jurists and
proposals by national and international organizations.

Propesals of Mexico

The Department of Foreign Relations of Mexico submitted certain pro-
posals for an international organization with a comparative study of the
Dumbarton Oaks Proposals and these Mexican proposals.® The original
memorandum subrcitted by the Mexican Government commenced with
the statement that “International law is recognized as the fundamental
basis for the conduct of Governments”.%® The Mexican Government
maintained that a precise statement of the essential principles of inter-
national law, in the form of a “Declaration of Rights and Duties of
States” and a “Declaration of International Rights and Duties of Man”
should be drafted by a Committee of Experts of the United Nations.?
In drafting a Declaration on Rights and Duties of States, Mexico sug-
gested the advisability of making a comparative study of the principles
incorporated in Chapter II of the Dumbarton Oaks Proposals and those
contained in various national and international proposals on the subject.%®

® United Nations Conference on International Organization document. 2 G/7 (c),
23 April 1945, vol. 8, pp. 54-188.

® Ibid., p. 60.

o Ibid., p. 64.

® Ibid., p. 57-58.

13



14

Any declaration on rights and duties of States, Mexico emphasized,
should include the following principles: (1) Respect for territorial in-
tegrity and for political independence; (2) Non-intervention in external
or internal affa’rs of another State; (3) Equality of jurisdiction over
nationals and aliens.??

This first memorandum (Opinion of the Ministry of Foreign Affairs of
Mexico on the Dumbarton Oaks Proposals for the Creation of a General
International Organization) proved too extensive for study by the San
Francisco Conference. Consequently, the Mexican delegation submitted
an additional document, containing the conclusions of the above-men-
tioned paper and. the observations presented by Mexico to the Inter-
American Conference on the Problems of War and Peace.™ As a con-,
cession to expediency, this second opinion omitted the explicit mention
of a declaration on rights and duties of nations. The principle of equality
of jurisdiction over nationals and aliens was also omitted. However, the
principles of respect for territorial integrity, and of non-intervention were
retained, although in slightly altered form.**

Proposals of the Netherlands

The Netherlands delegation submitted the following alternative amend-
ments to the Dumbarton Oaks Proposals for consideration by the United
Nations Conference on International Organization: 2

1
Cuarrer 1 (PurrosEs) AND (PrINCIPLES)
Alternative amendment

A (in case B is not accepted)

Insert in chapter 1 sub 1 after the words “to maintain international
peace and security,” “in conformity with the elementary principles of
morality and justice and on the basis of due regard for international law.”

or
B (in case A is not accepted)

Insert in or add to the chapter a statement setting forth the funda-
mental rights and duties of States.

As an example of a document setting forth the fundamental rights and
duties of States as mentioned in sub B, the Netherlands delegation sub-
mitted the “Principles for the International Law of the Future”.’

In chapter I of the Dumbarton Oaks Proposals it is stated: that one of
the purposes of the organization is the maintenance of international peace

® United Nations Conference on International Organization document 2 G/7 (¢),
28 April 1945, vol. 8, pp. 57-58.

™ United Nations Conference on International Organization document 2 G/7 (c)
(1), 5 May 1945, vol. 3, pp. 175-188.

“Ibid.ég. 179.

™ United Nations Conference on International Organization document 2 G/7 (j)
(1), 1 May 1945, vol. 3, pp. 322-330.

@ Ibid., pp. 328-829.
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and security. The Netherlands delegation pointed cut that the basis on
which international peace and security could be maintained was not ex-
plained. They felt that an express statement such as one setting forth the
rights and duties of States, fulfilled that requirement.

The Netherlands delegation also believed that the adoption of either
of the amendments under A and B would afford some reasonable compen-
sation for the unequal position of permanent and non-permanent members
on the Security Counci!, created by the proposed voting procedure for
that body.™

Proposals of Cuba

The Cuban delegation, on 2 May 1945, submitted the following amend-
ment to chapter II of the Dumbarton Oaks Proposals: 7

Cuarrer II. PRINGIPLES

In pursuit of the purposes mentioned in chapter I, the States which are
members of the Organization, shall conform their acts to the principles
contained in the “Declaration of the Duties and Rights of Nations” and
the “Declaration of the International Rights and Duties of the Individuval,”
which the General Assembly shall adopt within the shortest possible time
after it is constituted.

The Cuban delegation maintained that a declaration of duties and
rights of nations would act as a guide in the maintenance of international
peace and security, and serve as 2 basis for all agreements which may be
concluded in accordance with international practice and the enforcement
of international law.”™ The Cuban delegation submitted a draft Declara-
tion of Duties and Rights of Nations which follows closely a draft that
was prepared by Mr. Gustave Gutiérrez Sinchez and presented by the
Cuban delegation to the Inter-American Conference on Problems of War
and Peace, held at Mexico City in 1945.77

% The Belgian delegation also expressed concern lest influence or political pressure
might induce the Security Council to impose modifications on essential State’s rights.
The Belgian delegation wished to give the Security Council the responsibility for
ensuring the observation of engagements entered into by the States. They insisted
that those States which submit their differences to the Security Council should also
be permitted to have the Court of International Justice give an opinion on the
existence of any essential rights which may be invaded by a decision of the Security
Council. If the Court should consider that such rights have in fact been disregarded,
it would be the duty of the Council either to reconsider the question maintaining
or modifying its conclusions, or refer the matter to the General Assembly. United
Nations Conference on International Oxganization document 2 G/7 (k) (1), 4 May
1945, vol. 3, pp. 336-337.

™ Ibid., p. 495.

™ The inclusion of the “Declaration of the Duties and Rights of Nations” was not
insisted upon at the time of presentation by the Cuban delegation. Nevertheless,
they wished that note should be taken of the fact that the Cuban delegation had
made these suggestions and hoped that the Assembly of the World Organization
would give them due consideration. United Nations Conference on International
Organization, document 382 1/1/ 18, 17 May (1945) vol. 6, p. 303.

" United Nations Conference on Internaticnal Organization, document 2 G/14 (g),
2 May 1945, vol. 3, pp. 496-499, see appendix A, No. 11.
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Proposals of Panama

The delegation of the Republic of Panama submitted several amend-
ments and additions to chapters I and II of the proposals agreed upon at’
the Conference of Dumbarten Oaks. The suggesti. ‘or a declaration of
rights and duties of States appeared as a proposed amendment to para-
graph 1, chapter I. It read as follows:

. Cuarter I. PurrosEs

The purposes of the Organization are:

1. To maintain international peace and security in conformity with
the fundamenta! principles of international law and to maiuatain and
observe the standards set forth in the “Declaration of the Rights and
Duties of Nations” and the “Declaration of Essential Human Rights”
which are appended to the present charter, and which are made an
integral part thegeof.™

The delegation proposed that the Declaration of the Rights and Duties
of Nations referred to above be the declaration adopted by the American
Institute of International Law in Washington, 6 January 1916.7

Proposals of othur delegations

Many other delegations submitted amendments and observations to the
United Nations Conference on International Organization which were in
the form of suggestions of specific rights and duties of States. Several
such proposals were essentially similar in content to those declarations on
rights and duties submitted by the above-mentioned delegation, while
others contained additional enumerations.8°

Consideration by Committee 1 of Commission |

The Government suggestions for a draft Declaration on Rights and
Duties of States were submitted to Commission I Committee I/1 for-con-
sideration8?

At the seventh meeting of Committee I/1, the delegate of Cuba desired
that it be made a matter of record that the “Declaration of the Duties and
Rights of Nations” and the “Declaration of the International Duties of
the Individual® were not at present insisted upon by his delegation, but
that note should be taken of the fact that the Cuban delegation had made
these specific suggestions and hoped that the Assembly of the World
Organization would give them due consideration.%?

7 United Nations Conference on International Organization, document 2 G/7 (g)
2, 5 May 1945, vol. 3, p. 265.

™ Ibid., p. 266; for text of declaration see pp. 272-273; see appendix A, No. 14.

% Sec Cuban proposals on chapter II document 2 G/7 (g) (2), 6 May 1945, vol. 3,
pp. 269-271. For an explicit enumeration of rights and dutiss of States see also
Ecuadorian draft proposals document 2 G/7 (p), 1 May 1945, pp. 398-399.

& United Nations Conference on International Organization, document 215 1/1/10,
11 May 1945 (Documentation for meetings of Committee 1/1/) vol. 6, pp. 525-571;
Panama amendment document 215 1/1/10, 11 May 1945, p. 546; 565-566; Cuban
amendment, ibid., p. 560; Mexico, ibid., p. 563-564).

8 United Nations Conference on International Organization document 382, 1/1/19,
17 May 1945, vol. 6, pp. 303-304.
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In the report of the Rapporteur of Commitiee 1 to Commission I o
Chapter I—-Purposes, it was stated that in connexion with paragraphs 2
and 3 a suggestion was made to draft or to include an already drafted
Bill of Rights of Nations and of individuals in the Charter of the Inter-
national Organization.

The Report states:

“The Committee received the idea with sympathy, but decided that the
Conference, if only for lack of time, could not proceed to realize such a
draft in an international contract. The organization, once formed, could
better proceed to consider the suggestion for such a bill of rights of nations
and to deal effectively with it through a special commission or by some
other method.”88

% United Nations Conference on International Organization document 944, 1/1/34
(1), 13 June 1945, vol, 6, p. 456, Article 2 of the United Nations Charter which
sets forth the principles in accordance with which the Organization and its Members
agree to act, is in a sense a declaration of rights and dutics of States. Sce Appendix
A, No. 2. (The General Committee of the First Part of the First Session of the
General Assembly stated that the Charter of the United Nations itself constitutes
a declaration of rights and duties of nations, and represented the farthest extent to
which such rights and duties could be formulated at that time. A/BUR/6) Dr.
Alfaro, in pmsenting the Panamanian draft Declaration, has stated that, in his
oginion. Article 2 is far from being a thorough cnumeration of the rights and duties
of States. (A/285, pp. 14-15; Journal No. 52, Supplement No. 1. A/C.1/118, p. 275).



B. FIRST SESSION OF THE GENERAL ASSEMBLY
(10 January—14 February 1946 and 23 October—15 December 1946)

In a communication to the Executive Secretary, the Cuban delegation
proposed that the question of the declaration of the duties and rights of
nations be included in the agenda of the General Assembly for the first
part of the first session. The Cuban delegation stated that in the event
of the inclusion in the agenda of this subject they would at the proper
time present a draft text to serve as a basis for discussion by the Assembly.®

The General Committee in their first meeting on 13 January 1946
considered the supplementary list of items containing the Cuban pro-
posal.g® After discussion, the General Committee agreed that the draft
resolution submitted by the Cuban delegation relating to the declaration
on the duties and rights of nations, while of great importance, could not
appropriately be included in the supplementary list. The General Com-
mittee stated that the Charter of the United Nations itself constitutes such
a declaration and represents the furthest extent that such duties and
rights can be formulated at the present time.®® The General Committee’s
report on the supplementary items to be included in the agenda was con-
sidered at the seventh plenary meeting of the General Assembly on 14
January 1946. The President, M. Spaak of Belgium, stated that it was
the opinion of the General Committee that the declaration on the rights
and duties of nations can form the subject of a general debate in view of
the fact that the Charter itself is already an attempt to determine the
rights and duties of nations.®?

Mr. Dihigo, representative of Cuba, urged that his proposal for a
declaration on duties and rights of nations be taken up at once. He said: %"

“In regard to the Declaration on the Rights and Duties of Nations, the
General Committee says that the Charter of the United Nations itself
constitutes such a declaration, and that this is really the furthest extent
to which such duties and rights can be formulated at the present time.
With great respect for what the General Committee has said, we think
that, though the Charter contains many of the principles from which are

% A/3, p. 6, 5 January 1946; A/BUR/L.

® Official Records of the first part of the first session of the General Assembly,
General Committee, Summary Records of the Meetings, p. 2.

® A/BUR/6.

* Official Records of the first part of the first session of the General Assembly,
General Committee, Summary Records of the Meetings, p. 101.

& Idem, p. 102.
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derived the rights and duties of nations, the Charter does not exhaust
this subject, and if we are to live in a world of peace, in a world of justice,
everlasting peace can only be based on justice and not indefinitely on
force. It is absolutely necessary that we have an enumeration of the rights
and duties of nations, so that all nations may know what are their rights
and what are their obligations.”

The President replied: 89

“As regards the rights of nations, the General Committee points out
that the Charter itself constitutes a first attempt to codify their rights
and duties, and that this subject can therefore be taken up in the general
discussicn without any special provision being made fer it in the agenda.

“The only divergence between the views of the Cuban delegation and
those of the General Committee is not whether these questions should be
discussed—there is complete agreement as to that—but whether there is
any need to make special provision for them in the agenda. The General
Committee feels there is no need, as this question can be dealt with in
the discussion of the report of the Preparatory Commission.”

Mr. Manuilsky, representative of the Ukrainian SSR, urged postpone-
ment of the subject. He stated: %

“Unfortunately, when we seek to determine the rights of nations, no
text is to be found; legislation is silent on this point. Our own Charter
lays down that the nations shall have the right to self-determination. But
difficulties arise as to what is meant by the right of nations to self-
determination. .

“In Spain, the people expressed their right in perfectly legal elections,
but subsequently a General came along who challenged their right to
express their will in that way. I do not know whether the Spanish ques-
tion is ripe, but I foresee a good many difficulties. The question now is
that of the right of nations.

“I greatly sympathize with the idea underlying the Cuban proposal and
I am prepafted to collaborate to the utmost of my power in seeking for a
solution to these problems, but I think the question is not yet ripe. We
are at the beginning of our Organization. Let us get on with our work and,
later, we shall find formulas upon which we can agree. For the time
being, I think the Cuban proposal should be withdrawn.”

The Cuban representative formally proposed an amendment to the
General Committee’s report to place the subject of duties and rights of
nations on the agenda. The amendment was seconded by the representa-
tive of Lebzoon but not accepted by the General Assembly.®* A com-
panion proposal submitted by Cuba to include in the agenda the question
of a declaration of the international rights and duties of man was rejected
by a roll-call vote of 27 against, 12 in favour, and 10 abstentions. Follow-

® Qfficial Records of the first part of the first session of the General Assembly,
General Committee, Summary Records of the Meetings, p. 104.

% Idem, p. 106.

@ Idem, p. 107,
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ing this unfavourable vote the Cuban delegation did not insist on a vote
concerning the Declaration on the Rights and Duties of Nations. The
recommendation of the General Committee that the declaration be
omitted from the agenda was then approved by a vote of 21 to none, with
2 abstentions.”

The delegation of Panama had presented a draft declaration for con-
sideration of the General Assembly at its first session. Since the subject
had not been included on the agenda of the first part of the first session,
the Panamanian draft declaration was not discussed. Nevertheless at the
request of the Panamanian delegation, the document was circulated to the
Members of the United Nations in order to give them ample time to study
the proposals in the interval between the first and second parts of the first
session of the General Assembly.

Consideration of the draft Declaration on the Rights and Duties of
States together with a draft Declaration on Fundamental Human Rights
and Freedoms, each submitted by the delegation of Panama, was placed
on the provisional agenda for the second part of the first.session of the
General Assembly at the request of the Government of Panama.? At the
20th meeting of the General Committee of the General Assembly, 25
October 1946, at the suggestion of Mr. Vyshinsky (USSR) the Secretary-
General was requested to consult with the Chairmen of the First and
Third Committees with regard to the allocation to Committee of the two
Panamanian draft declarations.®® The consultation was held on 28 Octo-
ber 1946 and it was agreed that the part of the item concerning the rights
and duties of States should be referred to the First Committee.?® The part
of the item concerning fundamental human rights should be referred to
the First and Third Committees. This report was approved by the Gen-
eral Committee at its 21st meeting on 28 October 1946%7 and the draft
Declaration on the Rights and Duties of States was referred to the First
Committee as item 7 on its agenda by the General Assembly at its 46th
plenary meeting on 31 October 1946.%8

The First Committee began the discussion of rights and duties of States
at its 40th meeting on 5 December 1946.9° Dr. Alfaro, the representative

9 Official Records of the first part of the first session of the General Assembly,
Summary Records of the Meetings, p. 108.

*A/19, 29 January 1946. For other documents containing the draft Declaration
on the Rights and Duties of States submitted by the delegation of Panama see
A/19/Corr. 1; A/170; A /285, :

% A/101, 20 October 1946. Item 6 of Supplementary List of Items for the Pro-
visional Agenda for the.second part of the first session of the General Assembly:
“Draft Degearation on Fundamental Human Rights and Freedoms and on the Rights
and Duties of States. (Item proposed by Panama)”, A/118, 16 October 1946.

% Official Records of the second part of the first session of the General Assembly,
General Committee, Summary Record of Meetings, p. 76.

* A/BUR/40, 28 October 1948,

¥ Official Records, supra. p. 77. A[163, 29 October 1946.

% Journal No. 20; Supplement A—A/P.V. 46, p. 272, 1 November 1946.

®For the full discussion in Committee 1 see Journal No. 52; Supplement 1—
A/C.1/118, and Journal No. 53; Supplement 1—-A/C.1/124, pp. 283 and 284,



21

of Panama, recalled that he had introduced a draft resolution concerning
the rights and duties of States at the United Nations Conference on Inter-
national Organization at San Francisco. Since it had not been possible to
discuss it at that time, it was referred to the first session of the General
Assembly. “It was fitting,” he said, “that the United Nations subscribe
to a declaration of the rights and duties of States which would constitute
a basis for re-codification of international law.”

After recalling the proposals for a declaration on the rights and duties
of States which had been made in the past, he surnmarized his proposal
examining the twenty-four articles in turn. He drew the attention of the
jurists to the fact that his draft declaration did not contain any postulates
or any dogmatic affirmation or maxims which did not express duties or
rights of States. “As a matter of fact, this draft declaration put the
emphasis on the duties of States, as was evidenced by the proportion of
articles dealing with duties. Six articles dealt with rights of States; three
with rights and duties; whereas fifteen exclusively concerned duties of
States.”’100

Mr. Manuilsky, Ukrainian representative, stated “that the origin and
the nature of the problem dealt with in this draft declaration seemed
specific to Latin America”. He said that conditions were different in
Europe and other countries of the world and that these differences should
be taken into consideration if a declaration of rights and duties of States
were to be accepted by the United Nations. Dr. Alfaro replied: “The
subject was one of interest and concern not only to the Latin American
Republics but to all the world, since international law governed the action
of the whole civilized community of States. The purpose of the draft
was to take account of varying geographic and political conditions, and
to synthesize them to represent the unified juridical thinking of the whole
world.

*The adoption of such a declaration was a matter of urgency to abol-
ish disparities between nations. . . . The twenty-four rules set out as the
basis for codification of international law did not contain some defects of
previous formulations,”10!

Mr. Gromyko, representative of the USSR, emphasized that the ques-
tion was not altogether juridical but also presented political considerations.
He stated: ‘“Whatever decision might be made by the General Assembly
should take into account new conditions which affected relations between
States, for example, conditions arising as a result of the war and the
defeat of the Axis Powers, and potential conditions arising as a result of
the application of those articles of the Charter relating to trusteeship and
non-self-governing territories.””102

1 Journal No. 52: Supplement 1—-A/C.1/118, p, 276.
2 Journal No. 52: Supplement 1--A/C.1/118, p. 277,
14 Journal No. 52: Supplement 1--A/C.1/118, p. 279.
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Mr. Popovic of Yugoslavia considered the draft defective in that it did
not mention the “new relationships between States which resulted from
the defeat of Fascism®.

Mr. Cuenco, representative of the Philippine Republic, emphasized the
importance that a statement of the fundamental rights and duties of States
would have for the small States of the world.

In the course of the discussion, agreement was reached that no definite
action could be taken by the General Assembly at this session. The fol-
lowing proposals were endorsed in the speeches of several representatives:
(1) the draft Declaration on the Rights and Duties of States submitted
by the delegation of Panama should be communicated to Governments
and to national and international bodies concerned with the study of
international law and a request should be made for observations and com-
ments;1% (2) the draft Declaration should be referred to the Committee
on the Progressive Development of International Law and its Codifica-
tion;!% (3) the Committee should report to the next session of the General
Assembly and should present recommendations as to the draft.1%

The Chairman of the First Committee requested the representatives of
the United States, El Salvador and Poland to reach agreement on the
text of a proposal. A proposal drafted by these three delegates, together
with the delegate of Panama, was submitted to the 41st meeting of the
First Committee on 6 December 1946.% The representative of New
Zealand suggested that the proposal be amended in order to request that
the comments and observations should be submitted prior to 1 June 1947
so that the Codification Committee might consider them. The representa-
tive of Belgium also suggested an amendment to the proposal to place
these questions on the agenda of the second session of the General Assem-
bly. Subject to these two amendments, the proposal of the delegations
of the United States, Panama, El Salvador and Poland was unanimously
adopted by the First Committee 197

The report of the First Committee!®® was submitted by the Rapporteur,
Dr. Viteri (Fcuador), to the 55th plenary meeting of the General Assem-
bly on 11 December 1946.1%° The resolution which was recommended in
the report was adopted unanimously by the General Assembly without
discussion. This resolution reads as follows:

1 Suggested by representatives of Iran, Philippine Republic, El Salvador, Den-
mark, Lebanon, Yugoslavia, Syria, Netherlands, Poland, United States.

14 Suggested by representatives of United States, Philippine Republic, United
Kingdom, Paraguay, Mexico, Peru, Uruguay, Lebanon, Brazil, El Salvador, Syria,
Panama, Netherlands, Poland.

196 Suggested by representatives of Syria and United States.

16 A/C.1/120, 5 December 1946,

19 Journal No. 53: Supplement 1-A/C.1/124, p. 284.

18 A /228, 8 December 1946.

i Journal No. 58: Supplement A—A[P.V. 55, pp. 474-475, 13 December 1946.
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“The General Assembly resolves:

“l. To request the Secretary-General to transmit immediately to all
Member States of the United Nations and to national and international
bodies concerned with international law, the text of the draft Declaration
on the Rights and Duties of States presented by Panama, with the request
that they submit their comments and observations to the Secretary-
General before 1 June 1947;

“2. To refer the said Declaration to the Committee established by the
General Assembly during the present session to study the methods of codi-
fication of international law, and to request the Secretary-General to
transmit to this Committee the comments and observations as they are
received from the Governments and institutions referred to in the pre-
ceding paragraph;

“3. To request this Committee to report thereon to the second regular
session of the General Assembly;

“4, To include this matter in the agenda of the second regular session
of the General Assembly.”110

20 General Assembly resolution 38 (I): Draft Declaration on the Rights and
Duties of States, 11 December 1946. ’



C. COMMITTEE ON THE PROGRESSIVE DEVELOPMENT OF
INTERNATIONAL LAW AND ITS CODIFICATION

(12 May—I17 June 1947)

The draft Declaration on the Rights and Duties of States appeared as
item 5 on the provisional agenda of the Committee on the Progressive
Development of International Law and its Codification. Dr. Kerno,
Assistant Secretary-General in charge of the Legal Department, in opening
the first meeting of the Committee on 12 May 1947, called attention to the
fact that one of the tasks given to the Committez by the General Asscm-
bly was “a study of the replies by the Governments of the Member States
on the Panamanian Declaration with regard to the rights and duties of
States”. M1

The subject of rights and duties of States was discussed by the Codifi-
cation Committee at its 22nd, 23rd, 25th, and 29th meetings.1’? The
Committee had before it a memorandum prepared by the Secretariat on
the draft Declaration on the Rights and Duties of States submitted by
Panama,?® and comments and observations from six Governments and
three national and international bodies concerned with international
law. 114

At the 22nd meeting on 13 June 1947, the Argentine delegation sug-
gested that in view of the small number of comments and observations
submitted by Member States and institutions concerned with the study of
international law the Committee was not in a position to undertake dis-
cussion of substantive provisions of the draft Declaration on the Rights
and Duties of States. The proposal continues: “However, in view of the
importance of the question, the consideration of which is essential for the
maintenance of international peace and security, the delegation of Argen-
tina proposes the following recommendation to the General Assembly:

“(a) That the International Law Commission should be instructed to
prepare a draft convention on the rights and duties of States, as embodied
in the draft declaration presented by the Government of Panama to the
General Assembly, following the procedure envisaged in chapter IT of
document A/AC.10/33.

m AJAC.10/SR.L, p. 2, 12 May 1947,

s For full discussions see A/AC.10/SR.22, 13 June 1947; A/AC.10/SR.23, pp. 1-2,
14 June 1947; A/AC.10/SR.25, pp. 1-5, 14 June 1947; A/AC.10/SR.29, pp. 13, 11,
24 June 1947.

18 A/AC.10/4, 30 April 1947.

¢ A{AC.10/39, 5 June 1947 (comments from Canada, El Salvador, United Kuig-
dom, United States, and from the American Bar Association, American Society of
International Law and International Law Association) ; A/AC.10/39/Add.1, 10 June
1947 (c)omments from Sweden); A/AC.10/39/Add.2, 10 June 1947 (comments from
Mexico) .
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“(b) That the International Law Commission should give to the prep-
aration of a draft convention on the rights and duties of States the highest
possible priority.”18

Professor Donnedicu de Vabres of France associated himself with the
Argentine delegate’s proposal. He stressed three fundamental reasons
which argued in favour of postponing the discussion of the Panama draft:

“1. Although such a declaration might seem familiar to the American
Republics, the same was not true for the European States, which did not
clearly grasp the binding force of such a document.

“2. The draft appeared to modify certain provisions of the Charter,
and hence co-ordination with the latter was called for.

“3. Finally, it contained a certain number of new provisions which
ought possibly to be incorporated in the Charter.”110

Amendments to the Argentine proposal were suggested by the repre-
sentatives of Brazil,117 Australia,}1® Yugoslavia,*? and the USSR.120

The Chairman stated that the Committee had failed to reach agree-
ment on two points:

“l. Whether it should be indicated that the question of the declaration
on the rights and duties of States should be given a certain priority or not;
and '

“2. Whether the report should mention that the Committee consid-
ered that the Panama draft should be used as a basis for the International
Law Commission’s work.”121

A vote was taken on these questions and it was decided first, by 9 votes
to 7, that there should be no mention in the report of the priority to be
given to the subject; and second, by 9 votes to 4 with 3 abstentions, that
the Panamanian draft should be used as the basis of the work of the
International Law Commission.

A drafting sub-committee was appointed composed of the delegates of
Argentina, Brazil, Yugoslavia and Australia.’?? This sub-committee pre-
sented a draft report to the 25th meeting of the Codification Committee
on 12 June 1947. Professor Bartos (Yugoslavia), Chairman of the sub-
committee, pointed out that the sub-committee had been restricted in its
work by three decisions taken in the full Committee:

1. That the question of substance should not be studied;

5 AJAC.10/45, p. 2, 7 June 1947; AéAC.lO/SR.ZE, p- 3, 13 June 1947,
““AJAC.IO/SR.22, p. 4, 13 June 1947,
w 7dem, p. 7.

1 Jdem, p. 8.

o Ibid,

* Idem, p. 9.

“ Item, pp. 9-10.

3 A statement by Professor Yepes, representative of Colombia, was read into the
record of the 23rd meeting of the Committee on the Progressive Development of
International Law and its Codification. In this statement, the Colombian delegation
expressed regret that the interpretation given to the terms of reference had not
permitied a discussion of substantive issues on the question of rights and duties of
States. See A/AC.10/SR.23, pp. 1-2, 14 June 1947, for text of this statement.
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2. That the recommendation should not contain any suggcstion about
the priority which the International Law Commission should give to this
Committee;

3. That the draft of the Government of Panama should be used as a
basis for the work of the International Law Commission.!*®

The preamble of the report was amended to contain a statement that
comments had been received from six Governments and three non-govern-
mental bodies. The question was discussed whether the Committee’s
recommendation should mention “progressive development” of inter-
national law or should only mention “codification”. Professor Jessup
{United ‘States). proposed deletir ~ the words “progressive development”.
Representatives of Poland and Frauce raised objections stating that cer-
tain of the articles, for example, that relating to the right of existence,
were beyond the question of codification. Professor Jessup did not insist
on his proposal “provided the report stated that it was for the Inter-
national Law Commission to decide on the procedure to be followed in
this matter”.12¢

Professor Rudzinski (Poland) proposed the adopticn of the following
phrase: “It being understood that the matters already provided for by
the Charter of the United Nations and by the United Nations Declaration
of 1 January 1942 do not require further examination.” This amendment
was later withdrawn.2?

Professor Bartos (Yugoslavia) stated that his delegation was against
using the Panamanian draft as the basis for the work of the International
Law Commission. He proposed as a compromise formula the addition of
the words “it being understood that other existing sources of international
law shall be taken into account”. When this proposal was opposed,
Professor Bartos stated that he was prepared to withdraw his amendment
provided the summary record mentioned that the Committee’s recom-
mendation that the draft submitted by the Panamanian Government
should serve “as a basis of study” did not exciude consideration of other
sources of international law.128

A proposal by the representative of Colombia that the Secretary-General
should again appeal to Governments to submit their comments on the
draft Declaration on the Rights and Duties of States was accepted by the
Committee.127

At the 29th meeting on 16 June 1947, Professor Brierly (United King-
dom), Rapporteur, presented his report.>® Professor Koretsky (USSR)
considered that the statement “that the International Law Commission
should take the draft Declaration on the Rights and Duties of States

l"A/AC IO/SR.ZS, p- 1, 14 June 1947.
% Idem, p. 3.
1% rbid.

, PP
1 A/AG.10/49, 14 June 1047.
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presented by Panama as the basis of study” exciuded other drafts from
being considered on an equa! footing. He preferred to use “a basis”
instead of “the basis”. Professor Yepes (Colombia) proposed the words
“one of the bases” and this was accepted by the Committee. Subject to
this amendment and two minor drafting changes,® the Rapporteur’s
report was adopted by the Committee.180

The report of the Committee on the draft Declaration on the Rights
and Duties of States presented by Panama is as follows:

“The Committee, noting that a very limited number of comments and
observations from the Member States of the United Nations (6) and
national and international non-governmental bodies (3) had been received
on the draft Declaration on the Rights and Duties of States presented by
Panama, and considering that the majority of these comments and ob-
servations recommended postponement of the study of the substance of
this question, recommends:

“(a) That the General Assembly entrust further studies concerning this
subject to the International Law Commission in accordance with the pro-
cedure finally adopted by the General Assembly for the progressive devel-
opment of international law and its codification.

“(b) That the International Law Commission should take the draft
Declaration on the Rights and Duties of States presented by Panama as
one of the bases of its study,”81

1 See A/AC.10/SR.29, pp.1-2.
w0 Idem, p. 3.
W A/AC.10/58, 16 June 1947; A/333, 19 July 1947.



D. SECOND SESSION OF THE GENERAL ASSEMBLY
(16 September—29 November 1947)

In accordance with General Assembly resolution No. 38 (I) of the
second part of the first session, the “Draft Declaration on the Rights and
Duties of States presented by Panama: Report of the Committee on the
Progressive Development of International Law and its Codification” was
placed on the provisional agenda'® of the second session of the General
Assembly which met at Lake Success on 16 September 1947.

A draft Charter of the Duties and Rights of States consisting of twenty-
three articles had been submitted by the delegation of Ecuador with the
request that it be included on the provisional agenda.'® By a subsequent
communication from the Chairman of the delegation of Ecuador it was
requested that this draft charter be considered as the explanation of the
points of view of the Government of Ecuador on the draft declaration
submitted by Panama.1%¢ :

The Secretary-General suggested that item 36 of the Provisional Agenda
(the draft declaration submitted by Panama) be allocated to the Sixth
Comunittee and that item 14 of the Supplementary List (the draft charter
presented by Ecuador) be deleted from the agenda on the understanding
that the Government of Ecuador desired that this charter be considered
as embodying its comments and observations on the Panamanian draft.
These recommendations were accepted by the General Committee®® and
by the General Assembly.18¢

The Secretariat suggested a proposed plan of work for the Sixth Com-
mittee under which the three items reported on by the Committee on the
Progressive Development of International Law and its Codification should
be considered by the full Committee without reference to a sub-committee
since they had already been considered by a Committee of the General
Assembly established for the purpose.’3” It was decided however that the
proposal for the creation of an International Law Commission should be
referred to Sub-Committee 2. The representative of Panama suggested
that the draft Declaration on the Rights and Duties of States should be
referred to a special sub-committee, as reference of the matter to the Inter-
national Law Commission would involve too long a delay.13® At the 3Sth
meeting of the Sixth Committee on 29 September 1947, several delegations
supported the proposal for the creation of a special sub-committee. In the

= Jtem 36 of the provisional agenda, A/329, p. 3, 18 July 1947.

= A /340, 21 August 1947; item 14 of Supplementary List, A/369, 28 Avgust 1047,
A /390, 13 September 1947.

135 A /892, pg. 8, 11, 22 September 1947.

WAJP. V. 91, p. 67, 23 September 1947.

% A/C.6/136, 24 September 1947,

1 AYC.6/SR.36, p. 3, 24 September 1947.
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discussion of whether immediate action might be taken, Dr. Alfaro stated
that although during the general debate on the progressive develop-
ment of interrational law and its eventual codification many difficultics,
doubts and fears regarding the success of the project of the Declaration on
the Rights and Duties of States had been expressed, the delegation of
Panama felt that no cffort should be spared in proclaiming and promoting
the reign of law in international life. He thought it most urgent that the
Committee should proceed at once to adopt a declaration of the rights
and duties of States, in other words, a compressed code of international
law governing the vital aspects of international relationship. Such a dec-
laration would in his opinion have to precede restatement and codification
of international law; and the consideration and adoption of such an
instrument should not take a great deal of time or offer any serious
difficulties. He then commented in detail on the draft declaration pre-
sented by Panama, and expressed the view that the best way #~ *ackle the
problem would be to refer the draft to a special sub-commit - %

Other representatives however thought that the draft declaration
would have to be considered by the International Law Commission and
therefore belicved little could be gained by setting up a new sub-com-
mittee. The proposal for the creation of a special sub-committec was
rejected by a vote of 21 to 16, and the matter was referred to Sub-
Committee 2,140

The draft Declaration on the Rights and Duties of States was discussed
by Sub-Committee 2 first in relation to the question whether the Com-
mittee on the Progressive Development of International Law and its
Codification should be continued as an interim body, and second in con-
nexion with the report of the Codification Committee on the Rights and
Duties of States.

After it had been determined that the members of the International
Law -Commission should not be elected until the third session of the
General Assembly, the Chinese delegation proposed that an interim body
be set up to function until such time as the members of the International
Law Commission were clected.'#! Among the suggested functions it was
proposed that the Preparatory Committee should prepare “(d) a text of
a draft declaration of the rights and duties of States, taking as one of the
bases of its study the draft declaration prepared by Panama®.142

= A /C.6SR. 39, p. 2, 29 September 1947,

* Idem, p. 3. Sub-Committee 2 had for its consideration the foilowing documents
dealing with the draft Declaration on the Rights and Duties of States presented by
Panama: Report of the Committee on the Progressive Development of International
Law and its Codification, A/333, 19 July 1947; Comments and observations of Gov-
ernments, A/AC.10/39, 5 June 1947; Add.l, 10 June 1947; Add.2, 10 June 1947;
A/400, 29 September 1947; Corr.l; Add.l, 30 September 1947; Add.2, 13 November
1847; and the following proposals or amendments: A/C.6/139, 25 September 1947;
141, 26 September 1947; 144, 26 September 1947; 158, 3 October 1947; A/C6/SC.5/
W.15, 13 October 1947 (Restricted).

* A[C.6/158, 3 October 1947.

3 Ibid.
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The Sub-Committee was divided on the question of establishing an
interim body. Among the arguments advanced in favour of establishing
zn interim body was the contention that the draft Declaration on Rights
and Duties of States should not be further postponed. Against this con-
tention it was argued by other representatives that this draft Declaration
would be dealt with more adequately by the International Law Com-
mission composed of independent experts than by an interim body
whose members would be Government representatives. The Sub-
Committee, by a vote of 8 to 4, determined to recommend the
establishment of an interim body. By a majority of 10 to 2 the Sub-
Committee decided that this interim body should be the Committee
on the Progressive Development of International Law and its Codifica-
tion. The Sub-Committee recommended that the interim body be in-
structed to prepare “the text of a draft Declaration on the Rights and
Duties of States, taking as a basis for discussion the draft declaration sub-
mitted by Panama, and considering for its study other documents and
works related thereto”. A proposal seeking to modify the last clause of
this instruction to read “taking as one of the bases of its study the draft
declaration presented by Panama” received only three votes and was
not adopted.1#¥

The Sub-Committee also proposed that the Sixth Committee should
recommend to the General Assembly the adoption of the following
resolution:

“DRAFT RESOLUTION ON THE RIGHTS AND DUTIES OF STATES

“The General Assembly

“Recognizes the desirability of proceeding without delay to the study
of a draft Declaration on the Rights and Duties of States;

“Directs the Committee charged as an interim organ to study the pro-
gressive development of international law and its codification, to prepare
a draft Declaration on the Rights and Duties of States, taking as a basis
for discussion the draft declaration presented by Panama and taking into
consideration other documents and works on this subject;

“Informs the Committee that it should not await the reception of ob-
servations from all the Governments before commencing its work.”144

Mr. Kaeckenbeeck (Belgium), Rapporteur, presented the report recom-
mending the continuation of the Committee on the Progressive De-
velopment of International Law and its Codification at the 59th meeting
of the Sixth Committee on 20 November 1947. He stated that the con-
tinuance of the Committee had been proposed in order that this body
might (1) submit a report to the third session of the General Assembly
suggssting the question which the Assembly might refer to the Inter-
ational Law Commission and (2) prepare the text of a draft Declaration

us A/C.6/194, 18 November 1947,
4 A/C.6/181/Rev.]l, 18 November 1947.
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on the Rights and Duties of States, taking as a basis for discussion the draft
declaration submitted by Panama.

Mr. Kaeckenbeeck stated that, in taking over the function of Rappor-
teur of the Sub-Committee from Professor Frangois (Netherlands), he had
reserved the right to express opposition to the setting up of an interim
body. He felt that the tasks in the field of codification could best be given
to the International Law GCommission itself. He proposed that the General
Assembly should ask the International Law Commission to give priority to
the question of the rights and duties of States. This was an important mat-
ter and should be studied by experts before it was studied by a group which
represented the various Governments. The best procedure would be to
have the preparatory work done by the Secretariat, then refer it to inde-
pendent experts and then later to all Governments concerned; he desired
to have an amendment made to that effect.40

The representatives of the Netherlands, Australia and France likewise
opposed the continuation of the Codification Committee and suggested that
the preparatory work might be done by the Legal Department of the
Secretariat. Mr. Spyropoulos, representative of Greece, in also expressing
his opposition to the setting up of an interim body stated: “As re-
gards the draft Declaration on the Rights and Duties of States, that formed
an integral part of the codification of international law. Accordingly
the International Law Commis-ion, since it was to deal with the entire
problem, should also deal with this section of it. Moreover an interim
committee would not be in as favourable a position to consider the sub-
stance of the matter, since it would not have access to the documents
which would be placed at the disposal of the International Law Com-
mission,”148

The representatives of China, Argentina and Brazil supported the es-
tablishment of an interim body. Mr. Liu pointed out that it had been
decided that the maiter of rights and duties of States should be proceeded
with as soon as possible. “The mere fact that it had been proposed to
refer this work to the Secretariat showed the necessity of undertaking it.
Since the Secretariat had been assigned work of a different nature, it
would be unfair to assign this matter to the Secretariat as now consti-
tuted”.!47 He therefore recommended the acceptance of the Sub-Com-
mittee resolution as it stood.

Mr. Ferrer Vieyra (Argentina) felt “that the work of the Codification
Committee should be continued, since the question of the rights and duties
of States was not entirely a legal matter but also political, and therefore
could not be handled as expeditiously by a committee of experts.”247

Mr. Guerreiro, representative of Brazil, also argued that the considera-
5 A/C6/SR.59, pp. 1-2, 26 November 1947.

lluld p 4
w Idem, p- 3
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tion of the draft declaration of Panama which had been postponed
since the San Francisco Conference should no longer be delayed. |

The draft resolution of Sub-Committee 2 on the continuance of the
Committee on the Progressive Development of International Law and
its Codification as an interim body was put to the vote of the Sixth Com-
mittee and rejected by a majority of 25 to 15.148

The Committee then considered a draft resolution submitted by’ the
delegation of France which proposed that the preparatory work for ths
International Law Commission be performed by the Secretariat.14? An
amendment submitted by the USSR®® was accepted in part. However,
the specific reference to work on rights and duties of States which ap-
peared in the French proposal was retained. The draft resolution of the
French delegation was then adopted by 36 votes to 1.151

The Sixth Committee next considered the report of Sub-Committee 2
concerning the draft Declaration on the Rights and Duties of States. The
representative of Egypt, Mr. Rafaat, called attention to the fact that since
the proposal for an interim committee had been rejected, the draft resolu-
tion contained in the Sub-Committee’s report had lost its usefulness. He
suggested an alternative draft resolution.t®2 This draft resolution would
instruct the International Law Commission to prepare a draft Declara-
tion on the Rights and Duties of States, accepting the Panamanian
draft as “one of the bases of its study”. Dr. Alfaro, representative of
Panama, objected that it had been agreed that the Panamanian draft
should be taken as “the basis of study, not merely as one of the bases”.
The Rapporteur prepared a compromise solution between the Egyptiar
proposal and the proposal of the Sub-Committee. This draft resolution
instructed the International Law Commission to prepare a draft Declara-
tion on the Rights and Duties of States “taking as a basis of discussion the
draft Declaration on the Rights and Duties of States submitted by Panama
and taking into consideration other documents and drafts on this sub-
ject”. Mr. Durdenevsky (USSR) moved the deletion of the phrase
starting “taking as a basis of discussion”. This amendment was rejected
by 5 votes to 30, and the whole draft resolution was adopted by 39 votes
to none.163

The two draft resolutions!®* containing reference to the Declaration on
the Rights and Duties of States were submitted to the 123rd plenary meet-
in of the General Assembly on 21 November 1947. These resolutions,
175 (II} and 178 (II), were accepted without objection by the General
Assembly.15% They. read as follows:

1 Idem, p. 4.

42 A/C.6/196, 18 November 1947.

™ A/C.6/200, 20 November 1947,

3 A/C.6/SR.59, p. 5, 26 November 1947,

1 A/C.6/197, 18 November 1947,

1 A /C.6/SR.59, p. 6, 26 November 1947,

1 A/506, 20 November 1947; A /508, 20 November 1947,
B A/P.V.1283, pp. 136-141, 21 November 1947,
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“175 (II). Preperation by the Secretariat of the work of the Interna-
tion Law Commission.

“The General Assembly,

“Considering that, in accordance with Article 98 of the Charter, the
Secretary-General performs all such functions as are entrusted to him by
the organs of the United Nations;

“Considering that, in the interval between the first and the second ses-
sions of the General Assembly, the Secretariat of the United Nations con-
tributed to the study of problems concerning the progressive development
of international law and its codification,

“Instructs the Secretary-General to do the necessary preparatory work
for the beginning of the activity of the International Law Commission,
particularly with regard to the questions referred to it by the second ses-
sion of the General Assembly, such as the draft Declaration on the Rights
and Duties of States.”

“178 (11). Draft Declaration on the Rights and Duties of States.

“The General Assembly,

“Noting that very few comments and observations.on the draft Declara-
tion on the Rights and Duties of States presented by Panama have been
received from the States Members of the United Nations,

“Requests the Secretary-General to draw the attention of States to the
desirability of submitting their comments and observations without delay;

“Requests the Secretary-General to undertake the necessary prepara-
tory work on the draft Declaration on the Rights and Duties of States ac-
cording to the terms of resolution 175 (II);

“Resolves to entrust further study of this problem to the International
Law Commission, the members of which in accordance with the terms
of résolution 174 (II) will be elected at the next session of the General
Assembly,

“And accordingly

“Instructs the International Law Commission to prepare a draft
Declaration on the Rights and Duties of States, taking as a basis of discus-
sion the draft Declaration on the Rights and Duties of States presented by
Panama, and taking into consideration other documents and drafts on
this subject.”

In spite of the fact that Member States have been twice requested to
send their comments and observations on the draft declaration sub-
mitted by the delegation of Panama, only seventeen States and five na-
tional and international bodies have thus far replied. Of these only the
Governments of Denmark, the Dominican Republic, Greece, India,
Mexico, the Philippines, Turkey, the United Kingdom and Venezuela
have presented detailed comments on the substance of the draft declara-
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tion, and the Government of Ecuador submitted a draft Charter of the
Duties and Rights of States which it desired to have considered as an
expression of its point of view. One of the Governments which did not
present comments on the substance of the draft expressed full approval
of the Panama draft declaration, while the others either recommended
the reference of the subject to the International Law Commission or ex-
pressed doubts concerning the wisdom of proceeding at this time to pre-
pare a draft Declaration 6n Rights and Duties of States.15¢

™ A/AC.10/89; A/AC. lO{SQ/Addl A/AC.16/39 Add2. A/AC.10 9({Add.2/Corrl
A/400; A/400/Corr.l; A/ OO/Addl A/400/Add.2; A/340 and A/390. For text of
comments see appendices, B and C



ill. DRAFT DECLARATION ON THE RIGHTS AND DUTIES OF
STATES AND EXPLANATORY NOTE SUBMITTED BY
PANAMA

Whereas the co-existence of States in the juridical community should
be based on the determination in the most accurate terms possible of the
rights which each may exercise and the duties which all must fulfil;

And whereas the definition of the rights and duties of States neces-
sarily involves fundamental principles and rules, the observance of which
is essential for the maintenance of international peace and security, the
supreme aim of the community of States; and

Whereas a declaration of the kind set forth hereunder will be a de-
cisive factor in ensuring the reciprocal respect of all rights and the har-
monious development of international life, and in strengthening solidarity,
co-operation and fellowship among nations and peoples,

The representatives of the signatory States have agreed to make the
following:

DECLARATION OF THE RIGHTS AND DUTIES OF STATEs!062

1. The Rugat to National Existence

Every State has the right to exist and the right to protect and preserve
its existence; this right does not however imply that a State is entitled to
commit, or is justified in committing, unjust acts towards other States in
order to protect and preserve its existence.

2. Recognition of the Existence of the State

Every State is entitled to have its existence recognized. The recognition
of the existence of a State merely signifies that the State recognizing it
accepts the person of the State recognized, together with all the rights
and duties which arise out of international law. Recognition is uncondi-
tional and irrevocable.

3. The Right to Existence, Independent of Recognition

The political existence of the State is independent of its recognition by
other States. Even before it has been recognized, the State has the right
to defend its integrity and independence, to provide for its preservation
and prosperity and, consequently, to organize itself as it sees fit, to legis-
late in regard to its interests, to administer its services and to determine
the jurisdiction and competence of its courts of justice.

4. The Right to Independence
Every State has the right to its own independence in the sense that it

3 The precedents and equivalents referred to by Dr. Alfaro in respect of each
article so that its origin might be determined at a glance, have not been reproduced
here, since they may be found in full in Part IV of this study.
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is free to provide for its own well-being and to develop materially and
spiritually without being subjected to the determination of other States,
provided always that in so doing it shall not impair or violate the
legitimate rights of other States.

5. The Duty of Non-Intervention

No State has the right to interfere in the internal or external affairs of
another State.

6. Legal Equality
Every State is, in law and before the law, equal to all the others which
make up the community of States, and has the right to claim and as-

sume, as among the Powers of the world, that position o] equality to which
natural law entitles it. -

7. Exclusive Jurisdiction
Every State is entitled to exercise exclusive jurisdiction over its ter-
ritory and over all nationals or foreigners within that territory.
Foreigners may not claim rights different from, or more extensive than,
those enjoyed by nationals.

8. Diplomatic Intervention

Every State is entitled to intervene with another State in favour of its
own nationals, acting through diplomatic channels and in a reasonable
and courteous manner; it is its duty to refrain from alleging any denial
of justice so long as its nationals have not claimed the right which they
allege to possess from the courts of justice of the State to which such
diplomatic representations are being made; if, however, this State should
deny the foundation of fact or law of the intervention, and the interven-
ing State does not accept this denial, it may only resort to the procedure
of peaceful settlement for the solution of the dispute.

9. Respect of the Rights of the State by Other States

Any State which has a right under international law is entitled to have
this right respected and protected by all the other C*ates, since rights and
duties are correlative, and the right of one creates for the others the duty
to respect it.

10. Limitation of the Rights of the State

No other limit is set to the exercise of the rights of a State than the ex-
ercise of the rights of other States, in accordance with international law.
It is the duty of every State not to overstep this limit.

11. Observance of Treaties and Sanctity of the Pledged Word

It is the duty of every State to fulfil, in good faith, the obligations aris-
ing from public treaties, and to respect the sanctity of the piedged word.
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12. Discharge of International Obligations

It is the duty of every State te discharge, in good faith, its obligations
under international law, and it may not plead limitations arising out of
its own Constitution or its laws as an excuse for failure to discharge this

duty.
13. Authority of International Law
The sovereignty of the State is subject to the limitations of international

law, and it is the duty of every State to adjust its conduct to international
law in its relations with other States and with the community of States.

14. National and International Scope of the Law of Nations

International law is at once national and international. It is national
in the sense that it is the law of the country and that it is the duty of the
States to apply it as such in solving questions concerned with its prin-
ciples; it is international in the sense that it is the law of the community
of States and that it is the duty of each State to apply it to all questions
which arise among the members of that community and which are con-
cerned with its principles.

15. Peaceful Settlement of Disputes

It is the duty of every State to settle its international disputes by peace-
ful means and in such a manner that neither peace and security nor jus-
tice are imperilled.

16. Condemnation of War as ar Instrument of National and Interna-
tional Policy and of the T-hreat or Use of Force

It is the duty of every State to refrain from the use of war of aggression
as an instrument of national or international policy, and from resorting
to the threat or use of force against the territorial integrity and political
independence of another State, or for the recovery of public debts from
another State, or in any other form which is inconsistent with interna-
tional order.

17.  Right of Legitimate Defence

Every State has the inherent right of individual or collective legitimate
defence, and in the exercise of this right, it may use force to counter the
unauthorized use of force by another State, provided that it shall imme-
diately advise the competent organ of the community of States.

18. Non-Recognition of Territorial Acquisitions Obtained by Force

It is the duty of every State to refrain from recognizing territorial ac-
quisitions obtained through force or the threat of force.
19. Co-operation in the Prevention of Acts of Force

It is the duty of every State to afford the community of States every

kind of assistance in whatever action that community undertakes, and it
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should abstain from rendering assistance to any State against which the
community is conducting preventive or ceercive action.

20. Co-operation in the Pursuit of the Aims of the Community of States

It is the duty of every State to take, in co-operation with other States,
the measures prescribed by the competent organs of the community of
States in order to prevent or put down the use of force by a State in'its
relations with another State, or in the general intersst.

21. Maintenance of Conditions Calculated to Ensure International
Peace and Order

It is the duty of every State to ensure that the conditions prevailing
within its territory do not threaten international peace and order and, to
that end, it must treat its own population in a manner which does not
violate the dictates of humanity and justice, or offend the conscience of
mankind.

22. Duty not to Foment Civil Disturbances in Other States

It is the duty of every State to ensure that, within its own territory, no
activities are organized for the purpose of fomenting civil strife within
the territory of another State.

23. Equality of Opportunity and Interdependence in the Economic
Sphere

Every State has the right of access, on equa!l terms, to the trade, com-
modities and raw materials of the world which are necessary to its econ-
omic prosperity.

It is the duty of every State to eliminate from its economic activities
every artificial means tending to establish differences in the acquisition of
the natural products of the soil of another State, and to refrain from ex-
ercising control over means of trausport, from restricting trade, or bring-
ing about restricticus in commercial credits and currency of another
State.

24. Prohibition of Pacts Incompatible with the Discharge of Interna-
tional Obligations
It is the duty of every State to refrain from concluding with other
States agreements, the observance of which is inconsistent with the dis-
charge of its obligations under international law or under the constituent
pact of the community of States.

Explanatory note by
The Ministar for Foreign Affairs of the Republic of Panamg,
Dr. Ricardo J. Alfaro

When the Powers which met at Dumbarton Oaks sent to the various
Governments the proposals which had been agreed upon in regard to
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international organization, the Governments which received them pre-
ceeded to submit their observations and amendments for the important
discussions which were to take place at the San Francisco Conference.

Three of the Republics which attended the Conference, namely,
Panama, Mexico and Cuba, made proposals to the effect that the Con-
ference should adopt a Declaration of the Rights and Duties of Nations,
and a Declaration of the Essential Rights of Man, that is, an Interna-
tional Bill of Rights. Mexico and Cuba limited their proposition to a re-
quest that such declarations be adopted, but Panama presented drafts to
serve as a basis for discussion.

The proposal of Panama, which partly modified the first part of Article 1
of the draft Charter, read as follows:

“The purposes of the Organization are:

“1, To maintain international peace and security in conformity with
the fundamental principles of international law and to maintain and ob-
serve the standards set forth in the ‘Declaration of the Rights and Duties
of States’ and the ‘Declaration of Essential Human Rights’ which are
appended to the present Charter, and made an integral part thereof.”

The text proposed by Panama as Peclaration of the Essential Rights of
Man is the one drawn up by the Special Comuittee set up by the Amer-
ican Institute of Law of Philadelphia, a Commitiee on which I had the
honour to sit. ’

As a draft Declaration of the Rights and Duties of Nations, I proposed
on behalf of the delegation of Panama the well known text prepared by
that eminent North American internationalist, james Brown Scott, and
adopted by the American Institute of International Law at its meeting of
6 January 1916. I recognized that notwithstanding its precisior of word-
ing, the document failed to enumerate all the rights and essential duties
of nations, since it comprised only six articles, and omitted many of the
great principles of international law. Since, however, I had not been
able to prepare a fuller draft before the hclding Conference, I submitted
Scott’s text as an excellent basis of discussion.

-It was evident at San Francisco that it was impossible for the Confer-
ence te undertake the work of discussing two documents so important
and so open to possible debate as the two declarations proposed. It need
only be remembered that the Declaration of the Essential Rights of Ma-
was the result of more than two years’ study and discussion among twenty-
five members of the above-mentioned Philadelphia Committee, repre-
senting the cultures of the principal countries and regions cf the world,
and at the same time the mest divergent political views.

It would have been necessary at San Francisco to reconcile the views
of the delegates of the fifty United Nations on waese vital and delicate
matters; and to illustrate the impossibility of achieving this, it will be
sufficient to recall that the Assembly which met in California had to per-
form two months of intense labour to produce the one hundred and
eighty-one Articles which constitute the Charter of the United Nations
and the Statute of the International Court of Justice.

Nevertheless, it was agreed among the delegates that these two declara-
tions should be discussed by the first Genera! Assembly to be convened
after the Charter had come into force; and the Government of Panama,
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which I have now the honour to represent at the Ministry of Foreign
Affairs, proposes to submit to the Assembly the Declaration of the Essen-
tial Rights of Man already submitted at San Francisco, together with a
new draft Declaration of the Rights and Duties of States, which I have
prepared as a basis for discussion. Panama wishes to submit this declara-
tion not only for adoption by the United Nations, but also for incorpora-
tion in a possible covenant of association of the American Republics' to
be discussed at the Pan American Conference scheduled to meet in
Bogota in 1946—such a covenant being the subject of another draft I
have prepared.

It is clearly desirable that nations should subscribe to a conventional
instrument setting forth the basic principles which constitute, as it were,
the foundations on which stands the structure of international law.

Some European authors consider such a declaration neither practical
nor feasible, but American opinion rejects this view and the experience of
the New World shows that a declaration of the rights and duties of na-
tions is an admirable basis for the codification of international law and
offers a useful substitute therefor, until such time as this great juridical
task can be accomplished. The nations of America have already agreed
on a Convention on the Rights and Duties of States, signed at Montevideo
on 26 December 1933, and there is no reason why a like effort could not
be made by the United Nations as a starting point for the codification of
the international law of the future. . . .

In a number of international agreements and in various works by
jurists, an effort has been made to embody in a few articles the basic
elements of international law. However, these agreements and these
works are all incomplete, whilst at the same time, some of these drafts set
forth not only positive principles expressing either a right or a duty but
also mere abstract postulates belonging rather to the field of writings on
international law than to clauses of a multilateral convention among
nations.

The declaration by the Institute of International Law, remarkable for
its precision and profundity, comprises, as I have said, six articles, cover-
ing the following topics:

1. The right to a national existence;

2. The right to independence, a right entailing the duty to abstain
from unilateral intervention;

3. The right to juridical equality;

4. The right to exclusive jurisdiction;

5. Respect of the rights of a State by other States; and lastly,

6. The national and international scope of the law of nations.

It will be seen at a glance that some essential principles are missing
here, such as the observance of public treaties; the fulfilment of interna-
tional obligations; the pacific settlement of disputes; the condemnation
of the threat or use of force ; the right of legitimate defence; the co-opera-
tivn in the maintenance of international peace and order, and other
points unnecessary to enumerate.

A fuller statement is made in the ten principles of the draft prepared
by a Committee of Jurists of different nationalities, mostly from the
United States and Canada, presided over by the distinguished Judge of
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the Permanent Court of International Justice and Professor of Harvard
University, Dr. Manley O. Hudson, and published under the title of
“Postulates, Principles and Proposals® concerning the international law
of the future.

Article 2 of the Charter of the United Nations states that in pursuit
of the purposes of the Organization, the Members should act in accord-
ance with the principles set forth in the seven paragraphs into which
Article 2 is divided. It is evident, however, that, techmcally, as a state-
ment of principles, it leaves much to be desired and merits the criticism
levelled at it by several delegations at San Francisco, more especially in
the debates of the Drafting Committee and Committee 1 of Commission 1.
In effect, the first paragraph of this Article deals with the principle
of juridical equality of States; the second imposes the duty of fulfilling the
obligations assumed under the Charter, the third makes mandatory the
settlement of international disputes by peaceful pacific means; the fourth
consecrates abstention from the threat or use of force; the fifth prescribes
the duty of co-operation to prevent the use of force; the sixth provides
that the organization will make those States which are not Members of
the United Nations behave in a manner which shall not endanger inter-
national peace and security; and lastly, the seventh excludes from joint
action by the United Nations matters falling essentlally within the do-
mestic jurisdiction of States.

It will be seen that this Article is far from being a true enumeration of
principles of international law, inasmuch as all its clauses, save the first,
are drafted in the form of treaty engagements.

At the Pan American conferences efforts have been made on several
occasions to formulate declarations of principles, generally under the de-
nomination of American principles. Yet, these enumerations are all in-
complete.

The Montevideo Convention on Rights and Duties of States contains
fifteen articles, of which eleven are normative; among these several of
the basic principles of international law are missing. On the other hand,
notwithstanding the title of the Convention, some of its articles in no
way define rights or duties, for instance, the second, fifth, sixth and
seventh articles. It is also debatable whether article 1 really defines a
duty of the State, since it only states the conditions which are required for
the existence of the State. In my opinion, this article is out of place in
the convention because if a given people does not satisfy these conditions
it is not a State and, therefore, it cannot have any duties as such. On the
other hand, if a State exists, that is because it fulfils the conditions neces-
sary for its existence, and as it does in fact exist, it cannot number among
its duties that of possessing the atiributes which are a condition precedent
to its existence. Its duties are those which arise for it as a State and not
those of fulfilling the conditions required to hecome what it already is.

Article 2, which reads: “The federal State constitutes a sole person
in the eyes of international law™, does not express either a right or a duty,
but merely a truth of international life, more appropriately to be stated
in legal textbooks than in a convention designed to proclaim rights and
impose obligations, the one and the other of a specific character.

The Buenos Aires Conference issued a declaration which, besides
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stating the vital dogma of continental solidarity, attempts an enumera-
tion of principles. Of these, however, it barely covers four.

The Eighth Pan American Conference issued in Lima the so-called
“Declaration of American Principles”, consisting of eight articles of
which the first five state principles. The remaining three are remarks
of assertions lacking entirely reciprocally binding or mandatory character.

And lasily, the Conference on Problems of Peace and War held in
Mexico in 1945 issued the so-called Declaration of Mexico consisting of
seventeen articles, covering some of the basic principles, but including
also mere statements that really have no place in a multilateral instrument
which should offer positive formulae, mandatory or obligatory in char-
acter, or formulae yielding, at least, a clear indication of a right or duty
of the States. * The following will serve as an example:

“14, Education and material well-being are indispensable to the de-
velopment of democracy.

“15, Economic collaboration is essential to the common prosperity of
the American nations. Want among any of the peoples, whether in the
shape of poverty, malnutrition or ill-health, affects each one of them,
censequently all of them jointly.”

More far-reaching than all statements ahove referred to was that pre-
sented in 1931 by the eminent Chilean internationalist, Dr. Alejandro
Alvarez, consisting of sixty articles distributed under eight headings and
covering in fact the whole subject matter of international law. Viewed
as an epitomized codification of international law, this work seems too
short, whilst viewed as a declaration of the rights and duties of States con-
tained in a brief concise normative instrument like that adopted at Monte-
video, it is too extensive.

The need for a declaration incorporating all the basic principles that
are the sources of the rights and duties to which the States should adjust
their mutual relations, is hence evident. Such a document may be drafted
by extracting from the various declarations, resolutions, public treaties
and other multilateral instruments or acts all elements of technical value
for the purpose of formulating a precise, concise, harmonious and com-
plete body of doctrine, free alike of superabundance and of insufficiency
and truly adapted to the purpose of those pronouncements.

In this line of thinking, I have attempted a new draft embodying all
the cardinal principles which are to be found here and there in the afore-
mentioned texts, but discarding whatever does not properly constitute
real law but mere abstract statement. In a word, I have attempted a
draft which should be a true epitome or syllabus of the basic elements of
the Jaw by which the States should govern their mutual relations in the
community of nations.

The declaration drafted by me consists of twenty-four articles contain-
ing as many principles expressed in the form of rights or duties and, oc-
casionally of both in a single article. For this new draft I have availed
myself of the following texts as sources:

The Charter of the United Nations;

The Montevideo Convention on Rights and Duties of States (1933);

The Declaration of Mexico (1945);

The Act of Chapultepec (1945);
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The Lima Declaration of American Principles (1938);

The Convention and Resolutions of the Buenos Aires Conference on the
Maintenance of Peace (1936);

The Postulates, Principles and Proposals concerning Future Interna-
tional Law, presented by the Committee of Jurists presided over by Dr.
Manley O. Hudson (1944);

The Declaration of the Rights and Duties of Nations prepared by
James Brown Scott and adopted by the American Institute of Interna-
tional Law on 6 January 1916;

The Covenant of the League of Nations (1919).

The articles of the proposed statement have been grouped according
to their interrelation to each other.

According tc this method, the first three articles deal with the matters
which come first in the natural order of things, to wit: the existence of
the State, the recognition of this fact, and the doctrine that the right of
the State to exist and develop is independent of such recognition.

There follow three articles (numbers 4, 5 and 6) which set forth the
doctrine of the independence of States, comprising the three principles
that may be said to constitute the three main aspects of the concept of
sovereignty, i.e., independence, non-intervention and legal equality.

The manifestation of sovereignty in tangible form is jurisdiction, which
constitutes the subject matter of article 7; and foliowing on this question
of jurisdiction, article 8 defines the norm which I consider right in matters
of diplomatic intervention and which itself contains the Calvo Doctrine—
a doctrine especially dear to the legal mind of America and accepted by
the majority of lawyers of the world.

The two following articles refer to the rights of the State. The ninth
deals with the respect of those rights and the tenth with the limit set to
them, which is none other than the rights of others.

Articles 11 and 12 are closely related and refer, the first to the ob-
servance of treaties and the second to the fulfilment of international ob-
ligations in general.

Articles 13 and 14 deal with the authority of international law, includ-
ing, naturally, everything agreed upon in the Charter of the United Na-
tions and in the Statute of the World Court, which are international
treaty law. Article 13 proclaims that international law is obligatory for
all States. Article 14 defines its national and international scope.

The four articles that follow contain the general doctrine of submission
to law and the proscription of force. The fifteenth establishes as a gen-
eral duty of States the settlement of their disputes by peaceful means; the
sixteenth pronounces the condemnation of war and force, thereby in-
cluding the Drago Doctrine which prohibits the recovery of debts of States
by coercive action. As an exception to the general rule concerning the
use of force, article 17 accepts the right of legitimate defence in the terms
of Article 51 of the Charter of the United Nations. Lastly, article 18,
which is really a corollary of article 16, establishes as a duty of States the
refusal to recognize territorial acquisitions obtained by force.

There follow immediately two articles that deal with international co-
operation. Article 19 states the duty to co-operate in the prevention or
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suppression of violence; and article 20 refers to co-operation in the pur-
suit of the general objectives of the community of States,

The two articles that follow deal with two duties that conduce to the
preservation of peace. Number 21 cstablishes the obligation on the part
of the State to maintain within its territory just conditions that will not
constitute a threat to prace and international order or violate the dictates
of justice and humanity. Article 22 limits itself to the exclusive duty of
the State not, by action or omission, to foment civil disturbances in other
States.

The next two articles are not interrelated.

The first, article 23, establishes the principle of cquality of opportunity
and of interdependence and co-operation in the cconomic sphere.

Article 24, the last in the declaration, is virtually consequential upon,
and is a requisite of, all the precepts previously set forth; it is based on
the provision of Article 103 of the Charter of the United Nations. This
final article lays it down as a duty of the State, that it should refrain from
concluding agreements that are inconsistent with its international obliga-
tions, both those which arise generally out of international law and those
specifically imposed by the San Francisco Charter.

There are, of course, many principles of international law that are not
included in the deaft declaration, but I think that the twenty-four articles
to which I have referred comprise what can be called fundamental prin-
eiples, that is to say the basic norms of the co-existence of States as mem-
bers of a legal community. It should be pointed out in this connexion
that many principles of international law are implicitly covered by some
of the clauses of the draft.

Four of these articles are very closely related, and must be understond
to embrace many principles of international law which are of manifest
importance but are not mentioned by the declaration. These articles
are the following:

Article 13, which sets forth as a general rule, the authority of interna-
tional law; article 12, which asserts the duty of States, to fulfil their in-
ternational obligations; article 9, which lays down the obligation to respect
the rights of others; and article 10, which states that the limit set to the
exercise of the rights of one State is the exercise of their rights by other
States.

Thus, the reign of international law, being established among the
States, and al’ the States being required to {ulfil the obligations that arise
for them under that iaw, it is evident that article 13 and the related ar-
ticles cover the principies of international law which govern, inter alia,
the following matters:

1. Freedom of navigation on international waterways;

2. Territorial waters;

3. Peaceful use of air space over national territories;

4. Use of radio-electric channels and the need for interdependence
and co-operation in the use of electro-magnetic waves;

5. Maritime and land neutrality;

6. Right of legation and diplomatic immunities;

7. Right to consular representation;

8. Conditien of aliens;
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9. Relations ruled by private international law;

10. Public treaties;

11, Asylum;

12. Duties of States in case of civil war;

13. Respongibilitics of States in case of civil war;

14. In regard to the States of the New World, the principle of u#i
possidetis as criterion or norm for the decision of frontier problems; and

15. The principle of continental solidarity that unites the American
Republics by virtue of their regional agreements,

It is a well known fact that there is no unanimity of view as to the
principles governing these matters, and that what, in the opinion of some
States and jurists, should be considered an accepted rule of international
law, is not so regarded by other States and jurists. If, however, such a
divergence of opinion should arise as to what constitutes the duty of the
State, under article 13 and related clauses, it will have to be resolved by
peaceful means, mainly through arbitration or international justice, un-
der article 15, In other words, so long as international law has not been
codified, it will be for the courts of arbitration and the International
Court of Justice to determine which are the true rules of international
law. Even when the codification of international law has taken place,
and even after the Declaration of the Rights and Duties of States has been
made, there is no doubt that there will occasionally be disagreements be-
tween two States in regard to the interpretation and application of the
principles contained, not only in these sources of law, but even in the
Charter of the United Nations itself, which is today positive law in the
community of nations.

I have thought it convenient, in order to facilitate consultation and
references, to state, after each- article, its precedents and equivalents, so
that the origin and scope of each one of the articles of the Declaration
may be determined at a glance. Comparison will show that, although in
the normative and fundamental aspects there are no inventions or innova-
tions, Le., nothing that deviates from what may be regarded as estab-
lished by the legal thinking of mankind, in the matter of formulation,
however, I have thought it convenient, for the sake of simplicity and of
that method which is necessary in a document of this kind, occasionally
to merge into a single article principles which have been culled from
sources wholly unconnected and separated by a great interval of time.

This is true, for instance, of article 16, which refers, in a general way,
to the condemnation of wars of aggression and of force. This article
combines the proscription of aggressive war as an instrument of national
and international policy, in the now classical terms of the Havana Dec-
laration and the Kellogg-Briand Pact, using the text of section 4 of Ar-
ticle 2 of the Charter of the United Nations almost ad pedem litterae,
but adding the phrase “or for the recovery of public debts from another
State”, thus expressly including within the scope of this article the cele-
brated Drago Doctrine.

it may be pointed out in this connexion that the Drago Doctrine should
be regarded as included in the aforesaid clause of the United Nations
Charter, which forbids “the use of force against the territorial integrity
or political independence of any State”. It is evident that coercive ac-
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tion of the kind taken against Venezuela by Germany, England and Italy
in 1902 and 1903—an action which led to the declaration of the famous
doctrine of the Argentine minister—constitutes an attack on the political
independence of the State subjected thereto. It follows inevitably that
Article 2 of the Charter of the United Nations has implicitly incorporated
the Drago Doctrine. In order, however, to call attention to the matter
as well as to make the article as clear as possible in this respect, I have
included in it the additional provision that it will not be permissible to
resort to force of threats or force “for the recovery of public debis from
another State”.

On the other hand, ideas reflecting a like doctrine are to be found in
two other articles of the declaration. Thus, in article 7, concerning the
exclusive jurisdiction of the State, I have combined the clear text of the
Declaration of the Rights and Duties of lJations, adopted by the Amer-
ican Institute of International Law in 1916, with the final part of article
9 of the Montevideo Convention on Rights and Duties of States establish-
ing that “foreigners may not claim rights other or more extensive than
those of nationals”.

This second part of the article is, in reality, part of the Calvo Doctrine
which is also embodied in article 8, concerning diplomatic intervention,
which lays down the duty of the State not to allege a denial of justice
so long as its nationals have not first appealed to the local courts of jus-
tice. Of the Calvo Doctrine there remains to be mentioned the more
concrete question of the liability of the States for damages sustained by
aliens as a result of civil disturbances; that liability is subject, however, in
case of dispute, to the decisions of international justice or arbitration re-
garding the interpretation and applicaticn of the principles cencerned.

Lastly, I would like to call the attention of the jurists who may con-
sider this draft to the following point which I would repeat and empha-
size. This declaration does not contain what may be called postulates
of international law, that is to say, dogmas or maxims which do not, re-
ally, establish rights or duties of States, but merely expound certain truths
of international life, without stating in any specific, concrete, direct or
positive manner what could be properly called a right or duty. It has
been my intention that all such clauses as specifically state a right or a
duty be included in my draft. Consequently, it will be useless to look in
the declaration for most of the postulates to be found in juridical works
of acknowledged merit, as for example, the splendid drafts by Alvarez
and Matrtua which have already been mentioned, or some of the inter-
American instruments and acts. This is true, for example, of article 13 of
the Alvarez draft, which establishes that the relations between States are
governed by international law; it is also true of article 21, which lays
down that international law forms part of the legislation of each State;
of article 29, which deals with juridical equality; and of article 35, which
establishes the principle of non-intervention.

Of the fifteen articles which constitute the Normative Law of Maiirtua,
I would point out that eleven find an equivalent or corresponding pro-
vision in as many articles formulated by me, but I have not included
those bearing numbers I, X, XII and XIV, as their text is merely doc-
trinal and explanatory.
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Of the postulates which were put forward by the Committee of Jurists,
presided over by the distinguished judge of the Permanent Court of
International Justice, Dr. Manley O. Hudson, I have taken the third,
which is not merelr explanatory, but mandatory and concrete, inasmuch
as it implies the duty of every State to adjust its conduct to international
law in its re.ations with other States and with the community of States.

The draft which I propose refers, it will have been noted, only to the
duties of the State towards other States. The duties of the State towards
individuals are dealt with in the draft Declaration of the Essential Rights
and Liberties of Man which I proposed at the San Francisco Conference
and to the first Assembly of the United Nations on behalf of the delega-
tion of Panama, and to which I made reference at the beginning of this
statement.

Finally, it may be mentioned that while the declaration includes the
most fundamental rights of States, the great majority of the articles
establish duties of the States, as the following table will show:

Article Matier Contents

1. Existence of the State Right
2. Recognition of the existence of the State Right
3. Existence of the State independent of recognition Right

4. Independence : Right and duty
5. Non-intervention Duty
6. Equality Right
7. Jurisdiction Right

8. Diplomatic intervention Right and duty

9. Respect of cights Right and duty
10. Limitation of rights Duty
11, Observance of treaties” Duty
12. Fuifilment of international cbligations Duty
13. Authority of international law Duty
14. Scope of international law Duty
15. Peaceful settlement of disputes Duty
16. Condemnation of war and of force Duty
17. Legitimate defence Right
18. Repudiation of conquest Duty
19. Co-operation against force Duty
20. Co-operation for the ends of the community of Duty

nations

21. Maintenance of just conditions Duty

22. Duty to refrain from enccuraging disturbances Duty
in other Siates

23. Equality of opportunity and economic interde- Duty
dependence

24. Pacts inconsistent with international obligations Duty

Such is the draft which I submit to the learned consideration of the
internationalists and statesmen. I should be happy and grateful to receive
constructive criticisms which may enable me to correct errors and perfect,
as far as it is possible, this modest effort towards juridical harmony in the
international field.



IV. ANNOTATIONS TO THE DRAFT DECLARATION

ARTICLE 1
THE RIGHT TO NATIONAL EXISTENCE

Every State has the right to exist and the right to protect and preserve
its exiztence; this right does not however imply that a State is entitled to
commil, or is justified in committing, unjust acts towards other States in
order to protect and preserve ils existence.

A. COMMENTS AND OBSERVATIONS OF GOVERNMENTS
[ ]
Denmark

“This itern seems to be superfluous and the wording too abstract and
tautological. The very question is, what is to be understood by ‘unjast
acts’. It is proposed to give the provision a more concrete wording, e.g.,
in accordance with Article 10 of the League of Nations Covenant; cf.
also item [article] 16:

‘Every State is entitled to recognition of its territorial integrity and
existing political independence. Changes herein can only be made with
its own voluntary consent.’* -

Dominican Republic

“The texts of the first and third rights of States might be combined,
one dealing with the right to national existence, and the other with the
right to existence, independent o, :ecognition.”

Greece

“Substitute the following wording: ‘Every State has the right to exist.’
We think it sufficient to proclaim the right to existence. The right to
maintain existence is covered by the right of legitimate defence laid
down in article 17 of the draft. The right to exist implies the right to
maintain existence. The sentence: ‘this right does not, however, imply
that a State is entitled to commit, or justified in committing, unjust acts
towards other States in order to protect and preserve its existence’, is teo
vague, particularly because of the use of the term ‘unjust’, and should be
deleted.”

India
“Every State has the right to exist, and subject as hereinafter provided:

“(1) The right to protect itself against an impending injury of a
grave character which is immediately threatened from the territory of

49
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another State in circumstances where an appeal to the latter would be of
no avail; ;

“(2) The right to protect itself against an impending injury of a grav
character which is threatened from the high seas by a vessel flying a
foreign flag;

“(3) The right to exercise a jurisdiction over vessels reasonably sus-
pected of piracy, to the extent of ascertaining their true character;

“(4) The right in time of war to protect itself against acts done by
neutrals likely to prejudice the conduct of its military or naval operations;

“(5) The right to vindicate any infraction of its territorial laws by im-
mediate pursuit and arrest;

“(6) The right to intervene for the protection of the person, property
and interests of its nationals outside the limits of its own territory.”

“In the alternative the Government of India suggests that the second
part of this article should read as follows:

‘This right does not, however, imply that a State is entitled to commit
or is justified in committing acts towards other States which are not in
accordance with the principles of international law or the United Nations
Charter.’

United Kingdom

“His Majesty’s Government consider that a declaration on the rights
and duties of States should begin with a definition of the word ‘State’.
This seems to be essential for the interpretation of the whole declara-
tion. . . ."”

“The analogy between a State and a natural person cannot be carried
to the length that it should be held that a State cannot of its own free will
put an end to its own existence as a State, for instance by amalgamating
with another State or entering into a federation. The real question, how-
ever, which arises in this connexion (with which the existing draft does
not deal) is whether in any circumstances and if so in what, an end can
be put to the existence of a State otherwise than by the free will of that
State. It would appear that this is a question which must be answered
one way or the other, if the draft is to contain any provision on the right
of existence, and it is hoped that the International Law Commission will
consider it.”

Venezuela

“The right to national existence, common to the doctrines of classical
law and to other existing drafts, together with the right of self-defence,
is indisputable. The limitations contained in the rest of the paragraph not
only detract from the force of the precept itself by imposing conditions on
it, but make the exercise of this right dependent on a subjective apprecia-
tion of the justice of the action, difficult to define or state clearly. The
theory of the misuse of a right, as applied in the international sphere, may
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lead to dangerous consequences if it is not defined in the text itseif. It
would, therefore, be better to delete the second part of this paragraph.”

B. TREATIES, CONVENTIONS, DECLARATIONS AND STATEMENTS
1. Treaties and Gonventions

The Bogotd Charter (1948)

Article 11. The right of each State to protect itself and to live its
own life does not authorize it to commit unjust acts against another.

2. Resolutions, declarations and projects adopted by
inter-governmental bodies

Pan American Union. Governing Board (1946)

IV. The conservation of peace based on justice and law is the funda-
mental criterion of conduct in the relations among the American States.
Every State has the right to a peaceful and secure existence.

3. Draft declarations proposed by Governments

Cuba (1945)

1. Every State has the right to exist, to protect and maintain its exis-
tence. This right does not imply the right, or justify any action by a
State, to protect or maintain its existence by committing illegal acts
against innocent States or States which are not aggressors.

Ecuador (1947)

VI. It is the duty of States to guarantee the political existence of each
and all of them and to withhold recognition of new States which attempt
to constitute themselves on the basis of the dismemberment of existing
States.

4. Declarations by non-governmental organizations and scientific

institutions

American Institute of International Law (1916)

1. Every nation has the right to exist, and to protect and to conserve
its existence; but this right neither implies the right nor justifies the act
of the State to protect itself or to conserve its existence by the commission
of unlawful acts against innocent and unoffending States.

International Juridical Union (1919)
1. The State has the right to conserve and perpetuate its existence.

5. Statements by jurists and publicists

Leone Levi (1888)
67. The State has a right to do whatever is calculated to secure its own
preservation and independence.
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Albert de Lapradelle (1921)

Article 3. None of them has the right, even in order to safeguard jts
own existence, to undertake any steps against that of another nation
which does not threaten it.

Victor M. Mairtua (1931)

Article 5. The conservation of the State is a purpose justifying resistance
in self-defence. But no right of action exists, on the ground of necessity,
against the right of another State.

Francesco Cosentini (1935)

31. Right to constitute a State. Every people has the right to constitute
itself as a State, under a supreme Power, in a given territory, by forming
a legal entity with a view to the attainment of collective aims.

99. Right of existence. Every State has the right to exist and to pro-
tect and preserve its existence. That right does not imply the power to
commit, or justify the commission by a State, of unjust actions against
other States.

ARTICLE 2
RECCGNITION OF THE EXISTENCE OF THE STATE

Every State is entitled to have its existence recognized. The recogni-
tion of the existence of a State merely signifies that the State recognizing
it accepts the person of the State recognized, together with all the rights
and duties which arise cut of intcrnational law. Recognition is uncondi-
tional and irrevocable.

A. COMMENTS AND OBSERVATIONS OF GOVERNMENTS

Greece
“This article should be shortened to read as follows:

‘Every State is entitled to have its existence recognized” The rest
of the wording concerning the detailed application of the right to recog-
nition of existence should be deleted.”

India

“With a view to allowing a State the discretion to recognize or not a
particular State and removing the unconditionality and irrevocability of
recognition, the Government of India suggest either the omission of
this article or its replacement by an article in the following terms:

‘Every State has the right to recognize another State. The recognition
of the existence of a State signifies that a State recognizing it accepts the
person of the State recognized together with all the rights and duties
which arise out of international law.””
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United Kingdom

“His Majesty’s Government consider that the second point to be dealt
with is the question of recognition of States, which appears in articles 2
and 3 of the present draft. They suggest that it should consist of two
propositions: (e) that where an entity fulfils the conditions of state-
heed as laid down in the definition, there is a duty on all other States to
recognize it; (b) that there is also a duty on all States not to recognize as
a State any entity which does not fulfil these conditions. Though neither
point is free from controversy in current doctrine, His Majesty’s Govern-
ment agree with the draft declaration in considering that (i) the
recognition and non-recognition of States is a matter of legal duty and
not of policy. Inevitably there is bound to be considerable scope for
political judgment in deciding whether an entity fulfils the conditions for
recognition as a State. They consider, nevertheless, that the interests of
international law require that the sphere, necessarily left to a purely
political judgment, should be reduced to as narrow limits as possible and
that international relations will benefit by the question of recognition and
non-recognition being regarded, as far as possible, as a matter of legal duty
and removed to the utmost practical extent from the political sphere;
(ii) the existence of a State should not be regarded as depending upon
its recognition but on whether in fact it fulfils the conditions which
create a duty for recognition. It should be made clear that recognition
of an entity as a State in no way requires the entry into diplomatic, or any
other particular relations with, the entity so recognized. Whether a
State enters into diplomatic or other relations with another State is, and
must remain, 2 matter for purely political decision. On the other hand,
the entry into diplomatic or other relations with an .atity does neces-
sarily imply that the entity is recognized as something. Whether it implies
recognition de jure or de facto as a State, or as a belligerent community,
or as an insurgent Government, will depend upon the particular facts with
regard to the relations so entered upon. It is thought that the above sug-
gestions cover the ground which is at present covered by articles 2 and 3
of the existing draft.

“There is some reason to think that the whole subject of recognition of
States, Governments (de jure and de facto), belligerency and insurgency
is one which might well form the subject of a special study by the Iuter-
national Law Commission. There is an abundance of material on the
subject, and it is thought that a full consideration of this matter by a
body suck as the International Law Commission, leading to the formula-
tion of a certain number of rules or principles, might very greatly conduce
to the development of international law, whether or not this formulation
was, in the ultimate result, accepted by States in the binding form of an
international convention.”
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B. TREATIES, CONVENTIONS, DECLARATIONS AND STATEMENTS

1. Treaties and Conuventions

Convention of Montevideo (1933)

Article 6. The recognition of a State merely signifies that the State
which recognizes it accepts the personality of the other with all the rights
and duties determined by international law. Recognition is unconditional
and irrevacable.

The Bogotd Charter (1948)

Article 10. Recognition implies that the State granting it accepts the
personality of the new State, with all the rights and duties that inter-
national law prescribes for the two States.

2. Resolutions, declarations and projects adopted by
inter-governmental bodies

International Commission of American Jurists (1927)

Project II. Existence—Equality—Recognition.

Article 6. The recognition of a State signifies that the State which
recognizes it accepts the personality of the other State, with all the rights
and obligations established by international law.

Recognition is unconditional and irrevocable.

Pan American Union. Governing Board (1946)

Article VII. The political existence of a new State is independent of
its recognition by other States. Recognition—which is unconditional and
irvevocable—signifies that the States which recognize the new State ac-
cept its personality with all the rights and duties which internationai law
prescribes. .

3. Draft declarations proposed by Governments

Ecuador (1947)

Article V1. 1t is the duty of States to guarantee the political existerce
of each and all of them and to withhold recognition of new States which
attempt to coustitute themselves on the basis of the dismemberment of
existing States.

4. Declarations by non-governmental organizations and
scientific institutions

American Institute of International Law (1925)
Project Mo. 6. Recognition of new nations and of new Gavernments.
Article 1. The recognition of 2 nation by an American Republic has
for its object to accept its personality with all the rights and all the duties
established by international law.



55

Article 3. Reccognition of a new nation should be made unconditionally.
It may be express or tacit. Tacit recognition results from any act of an
American Republic implying the intention to recognize the new nation.

5. Statements by jurists and publicisis

Pasquale Fiors (1890-1915)

59. Bvery State having some form of political constitution and a Gov-
ernment capable of entering into political relations with other States and
of assuming responsibility for its acts, has the right in its relations with
other States to be considered as politically constituted.

Albert de Lagradelle (1921)

Article 1. Every people which has established in the territory which it
occupics a Government capable of maintaining order internally, and of
co-operating externally in the continually developing crganization of re-
lations founded upon the common good, justice, and peace, is entitled to
international recognition of its nation as a State.

Victor M. Mairtua (1931)

Article XV. The political existence of the State is a matter independent
of the recognition of the State. This recognition is simply declarative,
and irrevocable. International relations are outside the sphere of politi-
cal forms, systems of economic and social organization, and transforma-
tions of Governments. Any possibie modification of international relations,
upon occasions of changes of Government, shall be determined solely by
the lack of a convincing demonstration on the part of the States involved
of a capacity to carry on their juridical relations in the internztional
community.

Francesco Cosentini {1933)

40. Recognition of international personality. While subject to inter-
national law from the inception of its legal existence, the State neverthe-
less cannot assume the quality of a person in international society, nor
enjoy and exercise its international rights in regard to other States
except in so far as it has entered into relations with, or has been
recognized by them.

ARTICLE 3

THE RIGHT TO EXISTENCE, INDEPENDENT OF
RECOGNITION

The political exisience of the State is independent of its recognition by
other States. Even before it has been recognized, the State has the right
to defend iis integrity and independence, to provide for iis preservation
and prosperity and, consequently, to organize itself as it sees fit, to legislate
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in regard to its interests, to administer its services and to determine the
jurisdiction and competence of its courts of justice.

A. COMMENTS AND OBSERVATIONS OF GOVERNMENTS

Dominican Republic
See comments on article 1.

Greece

“This article should be confined to the simple statement that the politi-
cal existence of the State is independent of its recognition by other States.”

United Kingdom
See comments on article 2.

B. TREATIES, CONVENTIONS, DECLARATIONS AND STATEMENTS

1. Treaties and Conventions

Convention of Montevideo (1933)

Article 3. The political existence of the State is independent of recog-
nition by the other States. Even before recognition the State has the
right to defend its integrity and independence, to provide for its conserva-
tion and prosperity, and consequently to organize itself as it sees fit, to
legislate upon its interests, administer its services, and to define the
jurisdiction and competence of its courts.

The Bogotd Charter (1948)

Article 9. The political existence of the State is independent of
recognition by other States. Even before bLeing recognized, the State
has the right to defend its integrity and independence, to provide for its
preservation and prosperity, and consequently to organize itself as it
sees fit, to legislate concerning its interests, to administer its services,
and to Jetermine the jurisdiction and competence of its courts. The
exercise of these rights is limited only by the exercise of the rights of otiter
States in accordance with international law. ‘

2. Resolutions, declarations and projects adopted by
inter-governmental bodies

International Commission of American Jurists (1927)
Project I1. States: existence, equality, recognition.

Article 5. The political existence of the State is independert of its
recognition by other States. Even before recognition the State has the
right to defend its integrity and independence, to provide for its conserva-
tion and prosperity, and consequently to adopt whatever organization it
considers proper, to legislate concerning its own interests, to administer
its own services, and to determine the jurisdiction and competency of its
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tribunals. T - ~xercise of these rights is limited only by the exercise of
the rights of w.her States, by treatics and by the principles of international
faw.

Pan American Union. Gaverning Board (1946)

Arxticle VII. The political existence of a new State is independent of
its rccognition by other States. Recognition, which is unconditional and
irrevocable, signifies that the States which recogprize the new State ac-
cept its personality with all the rights and duties which international law
prescribes. .

3. Draft declarations proposed by Governments

Cuba (1945)

1. (paragraph 2}. The political existence of a State is independent of
its recognition by the other States. A State has tac right, even before
recognition, to defend its integrity and independence, to provide for its
maintenance and prosperity, to organize itself as it sees fit, to legislate on
its interests, to administer its scrvices, and to determine the jurisdiction
and qualification of its courts.

4. Declarations by non-governmental organizations and
seientific instiiutions

American Iustitute of International Law (1925)

Project No. 6. Recognition of new nations and of new Governments.

Article 2. The political existence of a nation is independent of any
recognition. Consequently it has the enjoyment of the fundamental
rights and it is bound by the fundamentszl obligations zaentioned in the
“Declaratior of the Rights and Duties of Nations”.

Article 3. Recognition of a new nation should be made unconditionally.
It may be express or tacit. Tacit recognition results from any act of an
American Republic implying the intention to recognize the new nation.

5. Statements by jurists and publicisis

Pasquale Fiore (1890-1915)

60. Every State which is considered as politically constitited, is en-
titled to assume jure suo the status of a person, independently of the
formality of recognition (compare rule 168) and may require in its rela-
tions with other States the application of international law.

61. Every State politically constituted must be considered ipso jure
ipsoque facto as possessed of all the rights which ought to be considered
as its rational rights and of the ability to assume international obligations
in its relations with other States.

Victor M. Matrtua (1931)

Article XV. The political existence of the State is 2 matter independent
of the recognition of the State. This recognition is simply declarative, and
irrevocable. International relations are outside the sphere of political
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forms, systems of economic and social organization, and transformations
of Governments. Any possible modification of international relations,
upon occasions of changes of Government, shall be determined solely by
the lack of a convincing demonstration on the part of the States involved
of a capacity to carry on their juridical relations in the international com-
munity.

Francesco Cosentini (1935)

40. Recogniii~n of international personality. While subject to inter-
national law from the inception of its legal existence, the State neverthe-
less cannot assume: the quality of a person in international society, nor
enjoy and exercis: its internztional rights in regard to other States except
in so far as it has entered into relations with, or has been recognized by,
them.

41. Purpose of recognition. A State is recognized in order that its
international personality may be established by the attribution of all the
rights and obligations incumbent on it under the law of natinns. The
Government of a State is recognized simply in order that diplomatic re-
lations may be entered into with the said State or the continuity of exist-
ing relations ensured.

46. Political existence and recogniiion. The political existence of a
State does not depend on recognition. The State consequently enjoys the
fundamental rights, and is bound by the fundamental obligations of inter-
national society even if it is not recognized.

47. Rights which do not depend on recognition. Pending its recogni-
tion the State has the right to defend its integrity and independence, pro-
vide for its preservation and prosperity, and consequently set up what or-
ganization it. pleases, legislate on its interests, administer its services, and
detenmine the jurisdiction and competence of its courts. The exercise of
these rights is only limited by the exercise of the rights of other States in
conformity with the law of nations.

ARTICLE 4
THE RIGHT TO INDEPENDENCE

Every State has the right to its own independence in the sense that it
is free to provide for iis own well-being and to develop materially and
spiritually without being subjected to the domination of other States,
provided. always that in so doing, it shall not impair or violate the legiti-
mate rights of other States.

A. COMMENTS AND OBSERVATIONS OF GOVERNMENTS

Greece

“This article should be replaced by the following text: ‘Every State
shall be bound to respect the independence and territorial integrity of
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other States and to prevent the organization on its territory of activities
directed against another State or designed to foment civil war on the
territory of another State’ ”.

United Kingdom

“The draft then might proceed to the matters dealt with in articles 4
and 5. These two articles secem to His Majesty’s Government to go to-
gether. They are two aspects of the same matter. Independence in one
sense will have found its place in the definition of a State. Article 4 deals
with the exercise of independence, or, as it may sometimes be put, the
exercise of sovereignty, or the exercise of jurisdiction. It would seem that
the general principle is that, provided that a State keeps within the limits
prescribed by internaticral law and treaties, its freedom to act as it
pleases must be recognized and respected by ail other States. But the
question arises as to whether there are or not exceptions to this principle.
The instances of a State acting with the utmost barbarity and inhumanity
to its own nationals, or making preparations which appear to foreshadow
a policy of aggression, or again of pursuing a course which leads to the
economic strangulation of another State, occur to the mind in this con-
nexion. These points are touched on to some extent in articles 21 and
23 of the draft. The question, whether these limitations are regarded as
exceptions to the general principle of freedom of action within the limits
of international law and treaties, depends upon whether these limitations
are regarded as part of international law itself. The important doctrine
of ‘abuse of rights’ may fall for consideration in this connexion. As
stated above, it is thought that draft articles 4 and 5 are two facets of the
same principle and that they should be expressed as such. Article 22
falls for consideration in close connexion with article 5. His Majesty’s
Government fully recognize the principle which article 22 sets out to ex-
press. This principle is, it is thought, a particular and important aspect of
the. more general principle set forth in article 5. It is a question whether
in the same context something should not be said as to the general right
of each State to have such form of constitution and such forms of na-
tional institutions as it may decide for itself.”

B. TREATIES, CONVENTIONS, DECLARATIONS AND STATEMENTS

1. Treaties and Conventions

2. Resolutions, declarations and projects adopted by
inter-governmental bodies

Atlantic Charter (1941)

Third, they respect the right of all peoples to choose the form of
government under which they will live; and they wish to see sovereign
rights and self-government restored to those who have been forcibly de-
prived of them.
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3. Draft declarations proposed by Governments

Cuba (1945) i

I1. Every State has the right to independence, to secure its well-being
and its free development without interference by other States, provided
that in the pursuit of those objectives it does not violate or infringe upon
the rights of other States.

4. Declarations by non-governmental organizations and
scientific institutions

American Institute of International Law (1916)
Declaration of the Rights and Duties of Nations.

Every nation has the right to independence in the sense that it has a
right to the pursuit of happiness and is free to develop itself without inter-
ference or control from other States, provided that in so doing it
does not interfere with or violate the rights of other States.

Ibid. (1925)
Project No. 8. Fundamental rights of American Republics

Article 1. The following principles are declared to constitute American
public law and shall be applied and respected in America by all nations.
The American Republics, equal before international law, have the rights
inherent in complete independence, liberty, and sovereignty. Such rights
can in no way be restricted to the profit of another nation, even with
the consent of the interested American Republics.

International Juridical Union (1919)

Article II. The State is independent. The independence of the State
is to be understood in the sense that it may freely develop without inter-
ference on the part of any other State, acting on its own authority, in
the exercise, either internal or external, of its activity.
Inter-Parliamentary Union (1928)

8. The independence of each State is inviolable. There is no right of
conquest.

5. Statements by jurists and publicists
Abbé Grégoire {1793)

2. The nations are respectively independent and sovereign whatever
may be the number of inhabitants composing them and the extent of the
territory which they occupy.

Pasquale Fiore (1890-1915)

62. The rational international rights which every State possesses are
those which by reason of its nature as an institution must be considered
indispensable in order that it may exist, with its necessary characteristics.

These are:
(a) The right of autonomy, independence and liberty.
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David Dudley Field (1872)
“Sovereignty” defined.

12. Every nation is sovereign within its own jurisdiction; that is to
say, it is, of right, independent of all foreign interference, and free to
express and enforce its will, by action within its jurisdiction, without op-
position from any foreign Power.

The independence and liberty thus enjoyed by each nation are not
absolute, but are limited by the equal freedom and independence of
others, by the provisions of this Code, and by the special compacts to
which the nation is a party.

Victor M. Madrtue (1931)

I. The competence of States is determined by international law. This
determination comprises not only the field and the limits of competence,
but also the modalities of an exercise of competence in so far as those
modalities affect other States or the international community.

II. The political independence of States is the first object of inter-
nationa! solidarity. States are obliged to withhold their recognition of
situations, treaties and agreements which, in the judgment of the com-
munity, tend to destroy that (independence).

Alejandro Alvarez (1931)

Article 13. The State is sovereign.

Sovereignty is to be understood in the sense that the State is master in
its own territory, that it has the right to govern itself, to enact laws with-
in its borders, and to enter freely into relations with other States.

Francesco Cosentini (1935)

79. Sowvereignty. Every State is sovereign in its jurisdiction, that is to
say it is entitled to independence from all foreign intervention and free to
express and execute its will within its jurisdiction without impediment
from any foreign Power. This independence and freedom are not abso-
lute; they are limited by the equal freedom and independence of other
States and by the provisions of the international conventions and special
treaties signed by every State.

80. Scope of sovereignty. The sovercignty of States extends over their
actual territory, their territorial waters, the corresponding air space, and
the persons and things situated within these limits.

81. Imprescriptible and inalienable sovereignty. In principle, sover-
eignty is imprescriptible and inalienable.

82. Righis implicit in sovereigniy. By virtue of its sovereignty, each
State has the right: (1) to draw up and amend its constitution; (2) to
have an independent legislation for its people and its territory; (3) to
govern and administer itself autonomously; (4) to choose its officials
freely; (5) to appoint and accredit its representatives to other States.
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95. Right to independence. Every State has the right to independence.
Independence for the State consists in being its own master in every
respect (self-government). It is expressed by the right to free develop-
ment without interference or control by other States, the right to prohibit,
and if necessary, prevent any event taking place or any act being com-
mitted, within the territory subject to its sovereignty, which directly or
indirectly implies or might imply the exercise of publica auctoritas, jus
imperii or jus juredicendi by a foreign sovereignty.

101, Legal freedom of States. The freedom which belongs to every
State in its relations with other States consists in the legal power to
exercise an activity within the limits defined by international law and
compatible with the possession of the same attribute by other States and
with the exigencies of the regular organization of international society.

ARTICLE 5
THE DUTY OF NON-INTERVENTION

No State has the right to interfere in the internal or externc! affairs of
another State.

A. COMMENTS AND OBSERVATIONS OF GOVERNMENTS

Dominican Republic

“The Dominican Chancellery suggests that articles 5 and 23 might
be changed in such a way that the fundamental questions with which
they deal, namely, the principle of non-intervention and equal treatment
in international commercial relations, should be better defined.

“Thus article 5 might say:

‘The duty of non-intervention. No State has the right to interfere in
the internal or external affairs of another State individually or in con-

junction with cothers’ .

“In this manner, it would be made clear that States are bound not only
to individual non-intervention but also to collective non-intervention—
which an attempt has been made to introduce on some occasions—except
in cases where international peace might be menaced and in accordance
with the specific rules of the Charter of the United Nations.”

India

“The proviso ‘except in so far as permitted by the provision of the
United Nations Charter or of the principle of international law’ might
be added to the article as it stands.”
United Kingdom

See comments on article 4.
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B. TREATIES, CONVENTIONS, DECLARATIONS AND STATEMENTS

1. Treaties and Conventions

Convention of Montevideo (1933)
Article 8. No State has the right to intervene in the internal or external
affairs of another. -

Additional Protocol relative to Non-Interveition (Buenos Aires, 1936)
Article 1. The High Contracting Parties declare inadmissible the inter-
vention of any one of them, directly or indirectly, and for whatever rea-
son, in the internal or external affairs of any other of the Parties.
The violation of the provisions of this article shall give rise to mutual
consultation, with the object of exchanging views and seeking methods
of peaceful adjustment.

Gharter of the United Nations (1945)

Article 2 (7). Nothing contained in the present Charter shall authorize
the United Nations to intervene in matters which are essentially within
the domestic jurisdiction of any State or shall require the Members to
submit such matters to settlement under the present Charter; but this

principle shall not prejudice the application of enforcement measures
under Chapter VII.

The Bogotd Charter (1948)

Article 15. No State or group of States has the right to intervene,
directly or indirectly, for any reason whatever, in the internal or external
affairs of any other State. The foregoing principle prohibits not only
armed force but also any other form of interference or attempted threat
against the personality of the State or against its political, economic and
cultural elements.

2. Resolutions, declarations and projects adopted by
inter-governmental bodies

International Commission of American Jurists (1927)

Project IT. States: existence, equality, recognition.
Article 3. No State may intervene in the internal affairs of another.
Declaration of Principles of Inter-American Solidarity and Co-operation
(Brenos Aires, 1936)
intervention by one State in the internal or external affairs of another
State is condemned.
Declaration of American Principles (Lima, 1938)

1. The intervention of any State in the internal or external affairs of
another is inadmissible.
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Declaration of Mexico (1945)

3. Each State is free and sovereign, and no State may intervene in the
internal or external affairs of another.

Inter-American Juridical Committee (1942)

Reaffirmation of Fundamental Principles of Intermational Law.

II. Hence no State may intervene in the internal or external affairs of
another.
Pan American Union. Governing Board (1946)

VIH. Intervention by any one or more States, directly or indirectly,

and for whatever reasons in the internal or external affairs of another
State is inadmissible,

3. Draft declarations proposed by Governments

Cuba (1945)

II. Therefore direct or indirect intervention by a State in the internal or
external affairs of another State for any reason whatever is inadmissible.
Mexico (1945)

No State has a right to intervene, directly or indirectly, and whatever
be the reason, in the domestic or foreign affairs of another.

Ecuador (1947)

Article VIII. No State has the right to intervene in matters which ap-
pertain solely to the domestic jurisdiction of another.

4. Declarations by non-governmental organizations and
scientific institutions

American Institute of International Law (1925)
Project No. 8. Fundamental rights of American Republics
Article 1 (paragraph 4). No nation has a right to interfere in the in-
ternal or foreign affairs of an American Republic against the will of that
Republic. The sole Jawful intervention is friendiy and conciliatory action
without any character of coercion.
The International Law of the Future (1944)

Principle 3. Each State has a legal duty to refrain from intervention
in the internal affairs of any other State.

5. Statements by jurists and publicists

Abbé Grégoire (1793)

7. A nation has not the right to meddie in the government of the
others.
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Pasquale Fiore (1890-1915)
547, The principal international duties of States are:
(a) The duty of non-intervention.

Baltasar Brum (1923)

Article 8. With due allowance for the provisions that may be laid down
in other clauses of the present Statutes, the rights and duties of members
(of the Association) are:

(g) To refrain from intervention in any matter, of whatsoever nature,
pertaining to the internal affairs of another country, except at the re-
quest of the authorities duly empowered to make such a request; and
also to refrain from soliciting the intervention of the Association of
American Countries in such matiers.

Victor M. Madrtua (1931)

V1. Every individual policy of conservation or defence in a regional
community must be confined within the limits of the exclusive competence
of the State exercising that policy. The exercise of the said policy does
not justify intervention in the exclusive affairs of another State or group
of States.

Every permanent clause regarding protection of interests or inter-
national rights, affecting a regional group of States, must be bilateral and
must, through free consent, develop solidarity in that group or regional
comrrunity.

Alejandro Alvarez (1931)

Article 22. In the absence of special legal title, no State has the right
to intervene, especially by force, in the internal or external affairs of
another State without its consent, even if the person or property of its
nationals is threatened.

The only form of intervention that is permissible is collective inter-
vention on the part of all States or of a group of States in conformity
with the provisions of pacts of world, continentai, or regional organization.

Francesco Cosentini (1935)

96. Non-intervention. No State has the right to intervene in the in-
ternal or external affairs of another State against the will of that State.
Fricndly and conciliatory action without any constraint is the only legal
form of intervention.

97. Illegality of intervention. Intervention cannot be legalized by the
existence of a treaty authorizing it in the case of civil war, or by the
formal consent of the Government against which a revolution has been
started.

98. Intervention and mediation based on conventions. The law of
nations does not admit of any intervention or mediation in the affairs of
another State unless it is based on positive conventions or the right of
every State to self-preservation.
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ARTICLE 6
LEGAL EQUALITY

Every State is, in law and before the law, equal to all the others which
make up the community of States, and has the right to claim and assume,
as among the Powers of the world, that position of equality to whzch
natural law entitles it.

A. COMMENTS AND OBSERVATIONS OF GOVERNMENTS
Greece ’
“This article should merely state the principle that States are juridically
equal, the rest of the wording being a natural consequence of the
adoption of that principle. Article 6 should follow article 3 and should
simply say: ‘Every State is, in law, equal to all the others which make up
the community of States.”*

India

“The words ‘and has the right to claim and assume, as among the
Powers of the world, that position of equality to which natural law en-
titles it’ may be deleted.”

Mexico

“The Government of Mexico feels that for the purpose of substantiating
and strengthening the very sound principle of the legal equality of States
laid down by clause 6, it would be preferable to omit any allusion to
philosophical ideas and hence not to refer to natural law as the basis
of such equality, which is established in various international instruments.”

United Kingdom

“Article 6 is an example of the difficulty of expressing in a legislative
form a generally accepted principle. The essence, as His Majesty’s Gov-
ernment understand it, is that all States enjoy an equality of rights but
this does not mean that they have the same rights. The rights and duties
of a State, which has a sea coast, are necessarily different from those of
a State which is landlocked. The rights of a State, which is a member
of an international organization, such as the United Nations, are dif-
ferent in some respects from those of States, which are not members of
such an organization. Every State to some extent circumscribes, or in-
creases, its rights and duties by the treaty commitments into which it has
entered. His Majesty’s Government doubt whether the words ‘assume
a position of equality’ in article 6 of the draft are quite appropriate in a
legal statement.”

B. TREATIES, CONVENTIONS, DECLARATIONS AND STATEMENTS
1. Treaties and Conventions

Convention of Montevideo (1933)
Article 4. States are juridically equal, enjoy the same rights, and have
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equal capacity in their exercise. The rights of each one do not depend
upon the power which it possesses to assure its exercise, but upon the
simple fact of its existence as a person under international law.

Charter of the United Nations (1945)
Article 2 (1). The Organization is based on the principle of the
sovereign equality of all its Members.

The Bogotd Charter (1948)

Article 6. States are juridically equal, enjoy equal rights and equal
capacity to exercise these rights, and have equal duties. The rights of
each State depend not upon its power to ensure the exercise thereof, but
upon the mere fact of its existence as a person under international law.

2. Resolutions, declarations and projects adopted by
inter-governmental bodies

International Commission of American Jurists (1927)
Project II. States: existence, equality, recognition.

Article 2. States are equal before the law, enjoy equal rights, and have
equal capacity to exercise them. The rights of each are dependent not
upon the power which it possesses to ensure the exercise of them but
solely upon the fact of their existence as a person of international law.

Inter-American Juridical Committee (1942)

Reaffirmation of fundamental principles of international law.

I11. States are juridically equal, in the sense that they have the same
fundamental rights. -

This equality derives from the existence of the State as a person of
international law and not from the power v/hich the individual State may
possess to defend or maintain it.

In like manner this juridical equality is independent of the territorial
size of the particular State or of the degree of its material progress.

In consequence, no State may be held bound by changes in the rules
of law, whether in political or in economic matters, to which it has not
freely consented.

Declaration of Mexico (1945)

2. States are juridically equal.
Act of Chapultepec (1945)

1. That all sovereign States are juridically equal among themselves.
Pan American Union. Governing Board (1946)

Article 1. States are juridically equal among themselves. They have
the same rights and the same obligations. This equality derives from
the existence of the State as a person of international law and not from
the power which the State may possess to defend or maintain it nor
from the territorial size or degree of progress of each State.
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3. Draft deglarations proposed by Governments

Italy (1919) v

1. Every State is equal before the law. Inequalities of power cannot
be invoked in justification of any act of commission or omission, or of
any claim or pretention incompatible with the respect due to the rights
of others and with the fulfilment of international duties.

Cuba (1945)

IILI. All States are equal before the law, and each one has the same
rights as any other which is a member of the international community,
In the same way, all States have the right to claim and to assume, among
the Powers of the world, the equal and independent position to which
they are entitled by natural and divine laws.

Brazil (1945)
1. All sovereign States are legally equal to one another.

Ecuador (1947)

Article 1. States are juridically equal between themselves; they have
the same rights and the same obligations.

4. Declarations by non-governmental organizations and
scientific institutions

Seventh Universal Peace Congress {1896)
Article 14. Nations are sovereign and equal.

American Institute of International Law (1916)

III. Every nation is in law and before law the equal of every other
nation belonging to the society of nations, and all nations have the right
to claim and, according to the Declaration of Independence of the
United States, “to assume, among the powers of the earth, the separate
and equal station to which the laws of nature and of nature’s God
entitle them”.

Ibid. (1925)
Project No. 5. Nations.
Article 2. Nations are legally equal. The rights of each do not depend
upon the power at its command to ensure their exercise. Nations enjoy
equal rights and cqual capacity to exercise them.

International Juridical Union (1919)

Article II1. States are equal beifore the law.

Equality in law implies equal co-operation in the regulation of the
interests of the international community, without necessarily conferring
the right of equal participation in the constitution and functioning of the
organs established for the administration of these interests.
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Inter-Parliamentary Union (1928)

3. The members of the community of States are equal before the law.
Each of them possesses within that community only those rights conferred
on it by the law of nations.

3. Statements by jurists and publicists

Jeremy Bentham (1827)
Article 2. The cquality of all is hercby recognized by all.

David Dudley Field (1872)
Equality in rights and rank.

- 16. All nations are equal in rights. No distinction in rank between
them is permitted; and wherever, in treaties or other official acts, two or
more of them are named in juxtaposition, they shall be named in
alphabetical order, according to the first letter of their names, respectively,
as expressed in the French language, except that each nation may have .
its own name first in the document which it retains.

Pasquale Fiore (1890-19135)

62. The rational international rights which every State possesses are
those which by reason of its nature as an institution must be considered
indispensable in order that it may exist, with its necessary characteristics.
These are:

(¢) The rights to legal equality.

Henri La Fontaine (1916)

Article 25. The States are equal, whatever may be the extent of their
territory or the importance of their population. Equal respect is assured
to the name, flag, seal, blazon and device adopted by each State.

Albert de Lapradelle (1921)

Article 2. Without distinction of race or religion, or of power, States
are, in proportion to their degree of civilization, that is to say, of con-
sciousness of their international duties, free and equal in law.

Victor M. Mairiua (1931)

IX. States have the right to require that no one of them shall attribute
to itself, in reciprocal relations or in relations with the (international)
community, rights different from or more extensive than the rights
enjoyed by the other States. All must participate equally in the creation
and regulation of international institutions. In principle, there shall be
no differences as to co-operation in the functioning of these institutions.
Those differences in actual fact which may prove necessary by way of
exception, shall be determined exclusively by greater fitness for the
rendering of more efficacions services in the administration or conduct of
general interests. The said differences shall be conceived of as a fortuitous
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functioning in behalf of  nternational public welfare. They may not be
transformed into instruments of national policy or motives for domination.

Alejandro Alvarez (1931)

Article 16. States are equal before the iaw.

Juridical equality does not necessarily confer the right of equal co-
operation in the constitution and functioning of the organs established
to administer the interests of the international community.

Francesco Cosentini (1935)

126. Legal equality of States. From the legal point of view ali States
are equal in international society whatever their race, the extent of their
territory or their population. Nations enjoy equal rights in law, equal
legal capacity, and an equal power to exercise their rights and fulfil
their obligations. )

ARTICLE 7
EXCLUSIVE JURISDICTION

Every State is entitled to exercise exclusive jurisdiction over its territory
and over all nationals or foreigners within that territory.

Foreigners may not claim rights differen’ from, cr more extensive than,
those enjoyed by nationals.

A. COMMENTS AND OBSERVATIONS OF GOVERNMENTS

Denmark
“Denmark has a limited consular jurisdiction in Egypt.”

Greece

“As there are exceptions to the rule laid down in this article, it should
be drafted as follows: ‘Every State is, in principle, entitled to exercise
exclusive jurisdiction over its territory.’

“The second paragraph of article 7 should be deleted as it does not
correspond to existing international law.”

India

*The second sentence dealing with rights is out of place in the article
on jurisdiction. It may be omitted.”

Mexico .

“The Government of Mexico interprets clause 7 (which concerns the
exclusive jurisdiction of the State over its territory and over all nationals
or foreigners within that territory) to mean that the State is under no
obligation to grant to aliens all the rights enjoyed by nationals, for such
a procedure would, at least so far as political rights are concerned, be
improper.”
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United Kingdom

“His Majesty’s Government cannot entirely agree with the formulation
of either of the two sentences in article 7. It is, they consider, not correct
that a State’s jurisdiction over foreigners within its territory is completely
exclusive. International law recognizes both territorial jurisdiction over
all persons and things within the territory, and a personal jurisdiciion
over nationals wherever they may be. In general, in case of conilict, the
personal jurisdiction cedes to the territorial jurisdiction. If the Inter-
national Law Commission could produce a formulation of the relation-
ship of the State’s territorial and personal jurisdictions, they would per-
form a great service.

“The second sentence of this article is not in accord with existing inter-
national law, as His Majesty’s Government apprehend it. There is much
international authority for the existence of a minimum international
standard, with which States are obliged to comply in their treatment of
foreigners, whether or not they do so in the treatment of their nationals.
If, and in so far as international law develops so as to limit the domestic
jurisdiction of States in the treatment of their nationals to such an extent
that every treatment of a national, which falls below the international
standard, is a breach of international law (and therefore a matter on
which other Sta‘ s may intervene), then the existing principle of inter-
national law with regard to the ‘international standard’ will apply to
both nationals and foreigners. Unless and until that position is reached,
His Majesty’s Government consider that the doctrine of the minimum
international standard, with regard to the treatment of foreigners, remains
part of international law and that agreement to abolish that doctrine will
not be attained. In fact, this point was one on which the Hague Confer-
ence of 1930 with regard to the responsibility of States broke down. His
Majesty’s Government are very willing that the International Law Com-
rission should devote most careful study to this question.”

B. TREATIES, CONVENTIONS, DECLARATIONS AND STATEMENTS
1. Treaiies and Conventions

Convention on Status of Aliens (Havana, 1928)
Article 1. States have the right to establish by means of laws the condi-
tions under which foreigners may enter and reside in their territory.
Article 2. Foreigners are subject as are nationals to local jurisdiction
and laws, due consideration being given to the limitations expressed in
conventions and treaties.

Convention of Montevideo (1933)

Article 9. The jurisdiction of States within the limits of national terri-
tory applies to all the inhabitants.
Nationals and foreigners are under the same protection of the law and
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the national authorities and the foreigners may not claim rights other or
more extensive than those of the nationals,

The Bogoté Charter (1948)

Article 12. The jurisdiction of States within the limits of their national
territory is exercised equally over ail the inhabitants, whether rationals or
aliens. :

2. Resolutions, declarations, and projects adopted by
inter-governmental bodies

International Commission of American Jurists (1927)
: Project III. Status of Aliens

Article 1. States have the righ* to establish by means of laws the condi-
tions under which foreigners may enter and reside in their territory.

Article 2. The nationals of one State who may be found in the territory
of other States shall enjoy therein all the individual guarantees and all
the civil rights which States grant to their own nationals, with due regard
to the prescriptions of their political constituticns and to the laws of the
State.

Article 4. Foreigners as well as nationals are subject to the jurisdiction
of the local laws, due consideration being given to the limitations
expressed in conventions and treaties.

Pan American Union. Governing Board (1946)

XIII. The jurisdiction of States within the limits of national territory
applies to all the inhabitants. Nationals and aliens are under the same
protection of and owe the same obedience to the law and the nationai
authorities.

3. Draft declarations proposed by Governments

Cuba (1945)

IV. Every State has the right to the territory included within defined
frontiers and the right to exercise exclusive jurisdiction over that territory
and over all persons thereon, whether native or alien.

Ecuador (1947)

Article XII. Jurisdiction of States within the limits of their national
territory applies to all inhabitants. Nationals and aliens are under the
same protection and must obey the national laws and the national
authorities.

4. Declarations by non-governmental organizations and
scientific institutions
American Institute of International Law (1916)

IV. Every nation: has the right to territory within defined boundaries
and to exercise exclusive jurisdiction over its territory, and all persons
whether native or foreign found therein.



73
Ibid. (1925)

Project No. 12 Jurisdiction

Article 1. Jurisdiction is the right and power of the nation to exercise
its sovereign will within its territory.

Article 2. As each sovereign nation exercises exclusive jurisdiction, any
derogation from its exercise must be derived from the consent of the nation
itself.

Article 3. The jurisdiction of a nation being conterminous with its
boundaries, it is presumed to legislate for itself alone, and its laws have
no effect in any foreign country or portion of territory subject to the
jurisdiction of another nation, unless in accordance with the principles
of private international law.

Article 4. Nationals of the American Republics are subject to the
jurisdiction of the country in which they are found, and may be punished
by the latter for offences which they commit.

However, a nation may render its nationals Yable for offences against
its laws committed in a foreign jurisdiction.

5. Statements by jurists and publicists
Abbé Grégoire (1793)

12.. A nation has the right of entrance to its territory, and to exclude
foreigners when its safety requires it.

13. Foreigners are subject to the laws of the country and punishable
by them.

Leone Levi (1897)

75, The State has a right to exercise exclusive jurisdiction over all the
inhabitants and property within the State, as well as over all suits and
actions in courts of justice, whether civil or criminal, arising within its
limits.

717. Foreigners residing in any part of the State are subject to its laws.
Henri La Fontaine (1916)

Article 26. Foreigners enjoy in all States the liberties and rights
guaranteed to nationals. The States proclaim that these liberties and
rights essentially include individual liberty and security, inviolability of
domicile and property, freedom of conscience, freedom of speech,
inviolability of correspondence, freedom of association, freedomi of
religion. Restrictions may, however, be enacted in respect to the enjoy-
ment of certain rights of elective franchise and of eligibility.

Victor M. Maiirtua (1931)

VIII. The jurisdiction of States within the limits of their national
territory extends over all the inhabitants (of that territory). Inhabitants
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who are nationals and those who are foreigners are under one and the
same protection, as extended by the laws and by the national authorities.
Foreigners may not demand rights different from or more extensive than
the rights of nationals. This equal protection shall assure to nationals
and to foreigners the minimum of rights demanded by international law.

Francesco Cosentini (1935)

103. Jus imperii and jus juredicendi. Every State has exclusive’ jus
imperii and jus juredicendi throughout its territory and other assimilated
localities with regard to persons and things situated therein.

105. Nationals residing abroad. The right of personal jurisdiction even
over nationals. residing abroad must be recognized while taking into
account the limitations established by international law as well as the
respect due to the rights of territorial sovereignty.

~ ARTICLE 8
DIPLOMATIC INTERVENTION

Every State is entitled to intervene with another State in favour of its
own nationals, acting through diplomatic channels and in a reasonable
and courteous manner; it is its duty to refrain from alleging any denial
of justice so long as its nationals have not claimed the right which they
allege to possess from the courts of justice of the State to which such
diplomatic representations are beirg made; if, however, this State should
deny ihe foundation of fact or law of the intervention, and the interven-
ing State does not accept this denial, it may only resort to the procedure
of peaceful settlement for the solution of the dispute.

A. COMMENTS AND OBSERVATIONS OF GOVERNMENTS

Greece

“If it is in principle agreed to insert this article in the declaration, it
should be limited to a statement of the principle that ‘Every State is
entitled to intervene with another State for the protection of its nationals’.
The rest of the text of this article merely lays down rules for the applica-
tion of the general principle and should be deleted. This article should
come after article 5.”

India

“This [article] may be replaced by the following:

‘Every State is entitled to intervention with another State in favour of
its own nationals acting through diplomatic channels and in a reasonable
and courteous manner.’ ”

Mexico

“The Government of Mexico considers that clause 8 should provide
that the right to intercession or diplomatic representations (words which
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seem preferable to ‘intervention’ as used in the draft) should be subject
to the condition that all legal processes (and not only appeals to the
same) should have been exhausted, and that such right should be limited
by the duty of an alien not to invoke his Government’s protection, and of
the Government not to grant it, whenever such alien has freely and un-
reservedly undertaken to submit himself exclusively to the decision of the
local courts. Hence it is recommended that the draft declaration should
contain a provision expressly stating that diplomatic intervention is out of
place in cases where the persons concerned have previously waived it. It
should also be mentioned expressly that recourse to diplomatic representa-
tions should be subject to the condition that legal processes have been
exhausted.”

United Kingdom

“The second proposition of this article no doubt refers to the
international rule with regard to the exhaustion of municipal remedies.
The International Law Commission might well make « full formulation
of this rule the subject of a special study. It is again a matter on which
there is abundant material. Perhaps this rule received the fullest con-
sideration and exploration from all its aspects in the Finnish ships arbitra-
tion between the United Kingdom and Finland, and in this connexion
both the written pleadings of the parties as well as the award of the
arbitrator might be studied. Whether or not this detailed formulation
of the municipal remedies rule should form part of this particular chapter
of the elementary rights and duties of States is a matter on which His
Majesty’s Government wish fo express no view at present. They do,
however, consider that, if such a formulation does not form part of the
present declaration, it would be preferable to replace the existing second
proposition in article 8 by something on the following lines: “This right is
subject to the international rule with regard to the exhaustion of munic-
ipal remedies.’

“The third proposition in article 8 is fully accepted by His Majesty’s
Government but it is incompletely stated since there are two aspects of
the matter. It is just as much the duty of the State, against whom the
complaint is made, to agree to some satisfactory method of deciding the
dispute as it is the duty of the State making the complaint only to resort
to such peaceful methods. These two duties go side by side and it is the
more important that both sides should be expressed because most of the
difficulties, which have arisen, have arisen precisely because of the refusal
of the defundant State to agree to any peaceful method by which a decision
on the dispute can be arrived at. These States, of course, who have
accepted the Optional Clause of the Statute of the International Court
of Justice without any relevant reservation have fully complied with this
duty by making recourse possible to the court in such cases.”
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Venezuela

“The juridical tradition of the American States, now generally accepted
in international law, does not admit of diplomatic intervention or protec-
tion unless two conditions are fulfilled, namely, the previous exhaustion
of the possibilities offered by the national courts and a clear denial of
justice. The Venezuelan doctrine in this matter is firmly established and
unambiguous. The text of the draft appears to be based on these prin-
ciples, but it does not develop them with sufficient clarity and precision,
It would be desirable to substitute for the text a formula defining these
conditions more exactly. Venezuela is in favour of the inclusion of this
subject in apy document of this kind, but cannot accept any. weakening
of the doctrine stated.”

B. TREATIES, CONVENTIONS, DECLARATIONS AND STATEMENTS
1. Treaties and Conventions

2. Resolutions, declarations and projects adopted by
inter-governmental bodies

Recommendation, Claims and Diplomatic Intervention (Washington,

1890)

(1) Foreigners are entitled to enjoy all the civil rights enjoyed by
natives; and they shall be accorded all the benefits of said rights in all
that is essential as well as in the form or procedure, and the legal remedies
incident thereto, absolutely in like manner as said natives.

(2) A nation has not, nor recognizes in favour of foreigners, any other
obligations or responsibilities than those which in favour of the natives
are established, in like cases, by the constitution and the laws.

Resolution, International Responsibility of the States (Montevideo, 1933)

2. That, notwithstanding this, it reaffirms once more, as a principle of
international law, the civil equality of the foreigner with the national as
the maximum limit of protection to which he may aspire in the positive
legislations of the States.

3. Reaffirms equally that diplomatic protection cannot be initiated in
favour of foreigners unless they exhaust all legal measures established
by the laws of the country before which the action is begun. There are
excepted those cases of manifest denial or unreasonable delay of justice
which shall always be interpreted restrictively, that is, in favour of the
sovereignty of the State in which the difference may have arisen. Should
no agreement on-said difference be reached through diplomatic channels,
within a reasonable period of time, the matter shall then be referred to
arbitration.

3. Draft declarations proposed by Governments
Cuba (1945)
V. No State has the right to intervene before another State in favour
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of its nationals, except through diplomatic channels, in a considered and
courteous manner. In the event of a claim that the administrative
authorities of the State in which an alien is residing have prevented him
materially from exercising his rights before the courts of justice, or if it is
proved that these courts have denied him justice, the procedure for peace-
ful settlement of internatiorial conflicts must be followed.

4. Declarations by non-governmental organizations and
scientific institutions

American Institute of International Law (1925)

Project 8. Fundamental rights of American Republics
4. No nation has a right to interfere in the internal or foreign affairs
of an American Republic against the will of that Republic. The sole
lawful intervention is friendly and conciliatory action without any
character of coercion.

Project No. 16. Diplomatic protection.

Article 1. The American Republics do not recognize in favour of
foreigners other obligations or responsibilities than those established for
their own nationals in their constitutions, their respective laws, and the
treaties in force.

Article 2. In accordance with the present convention, every American
Republic has the right to accord diplomatic protection to its native or
naturalized citizens.

The conditions under which an American Republic may grant
diplomatic protection depend éntirely on its internal legislation.

Article 3. Every nation has the right to accord diplomatic protection
to its nationals in an American Republic in cases in which they do not
have legal recourse to the authorities of the couniry, or if it can be proved
that there has been denial of justice by the said authorities, undue delay,
or violation of the principles of international law.

Article 5. Every American Republic has the power to protect not only
its own nationals but those of other countries when the latter have en-
trusted it with diplomatic representation or the supervision of their
interests in the country where the claim is made.

Article 6. The American Republic to which the diplomatic claim is
presented may decline to receive this claim when the person in whose
behalf it is made has interfered in internal or foreign political affairs
against the Government to which the claim is made. The republic may
also decline if the claimant has committed acts of hostility toward itself.

5. Statements by jurists and publicists
Leone Levi (1897)

80. No State can by its laws affect persons or property out of its own
country. Nevertheless the State has a right and also a duty to protect its



78

subjects in foreign parts, and to see that the due and ordinary means of
redress are open to them in the courts of justice, both civil and criminal.

ARTICLE 9
RESPECT OF THE RIGHTS OF THE STATE BY OTHER STATES

Any State which has a right under international law is entitled to have
this right respected and protected by all the other States, since rights and
duties are correlative, and the right of one creates for the others the duty
to respect it.

A. COMMENTS AND OBSERVATIONS OF GOVERNMENTS

Greece

“This article should be deleted as being out of place in a Declaration
of the Rights and Duties of States.”

India

“The words ‘and protected’ may be omitted, as it would be neither
possible nor desirable to throw the responsibility of protecting any other
State in the world on the rest of the States.”
United Kingdom

“Omitting the words ‘and protected’ the statement in this article is
virtually platitudinous. The words ‘and protected’ raise the question as
to what precisely is meant thereby.”
Venezuela

“The duty of a State to respect the rights of other States flows from the
very existence of the law but the duty of jointly protecting such rights
implies a more advanced idea, one of action rather than of abstention, and
emerges more properly from international instruments of another kind
(United Nations Charter, regional pacis). The statement in such general
terms of the right to protection might well go beyond what is now accept-
able in international affairs.”

B. ‘TREATIES, CONVENTIONS, DECLARATIONS AND STATEMENTS

1. Treaties and Conventions

Convention of Montevideo (1933)

Article 5. The fundamental rights of States are not susceptible of being
affected in any manner whatsoever.
The Bogotd Charter (1948)

Article 7. Every American State has the duty to respect the rights
enjoyed by every other State in accordance with international law.
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2. Resolutions, declarations and projects adopted by
inter-governmental bodies

Inter-American Juridical Committee {1942)

Reaffirmation of Fundamental Principles of International Law.

II. Respect by each State for the personality, sovereignty and inde-
pendence of every other State constitutes the basis of international order,
just as in the relations of individuals mutual respect constitutes the basis
of the democratic social order.

Act of Chapultepec (Mexico, 1945)

Declare: That every State has the right to the respect of its individ-
uality and independence, on the part of the other members of the inter-
national community.

Pan American Union. Governing Board (1946)

II. The rights which each State enjoys in accordance with inter-
national law must be respected and protected by all other States, since
right and duty are correlative and each State has the duty to respect the
rights of all the other States.

3. Draft declarations proposed by Governments

Cuba (1945)

VII. A State to which a right has been granted by international law
may demand that this right be supported and protected by all other
States. The right and the duty are correlative, and upon all there rests
the obligation to respect the right of each and to perform the duties
devolving upon them.

The rights of each State are not dependent upon the power available
to.the State to enable it to exercise its rights, but depend on the mere
existence of such rights as provided for by international law. The funda-
mental rights of the States cannot be affected in any way.

Ecuador (1947)

Article II. The rights enjoyed by each State, in accordance with inter-
national law must be respected and protected by all the others; for rights
and duties are interdependent, and each State has the obligation to respect
the rights of all others.

4. Declarations by non-governmental organizations and
scigntific institutions
American Institute of International Law (1916)
V. Every nation entitled to a right by the law of nations is entitled to

have that right respected and protected by all other nations, for right and
duty are correlative, and the right of one is the duty of all to observe.
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5. Statements by jurists and publicists

Leone Levi (1897)

81. Every State is bound to respect the rights of other States, and to
fulfil its own obligations, whether moral or conventional, towards them.

Pasquale Fiore (1890-1915)

545. Each State is bound to respect the international rights of the other
members of the international society and to exercise all its functions,
activities and rights in such a way as not to infringe upon the rights of
others.

Alejandro Alverez (1931)

Article 25. States must: (e) Respect th= rights of every State, which
cannot be modified without the consent of the interested State.

Francesco Cosentini (1935)

76. Inviclability of fundamental rights. The fundamental rights of
States may not be infringed in any way.

78. Correlative rights and obligations. Every State which has a right
under the law of States has also the right to have it respected 'and pro-
tected by all other States, for rights and obligations are correlative, and
where one State has a right, all the others have the obligation to observe
it.

ARTICLE 10
LIMITATION OF THE RIGHTS OF THE STATE

No other limit is set to the exercise of the rights of a State than the
exercise of the rights of other States, in accordance with international law.
It is the duty of every Siate not to overstep this limit.

A. COMMENTS AND OBSERVATIONS OF GOVERNMENTS

Denmark

“This provision seems to be superfluous and so ought to be deleted. A
limit to the rights of the State is set not alone by the rights of other
States, but also by the rights of its own nationals; cf. also item [article] 21.”

Dominican Republic

“Articles 10 and 13, whose provisions are connected, and which deal
respectively with the limitation of the rights of the State and with the
authority of international law might be combined in one text.”

Greece

“This article should be replaced by the following text: ‘When a State
exercises the rights conferred on it by international law it should refrain
from the abusive exercise of such rights.’”
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United Kingdom

“The idea expressed in article 10 seems to fall for consideration with
article 4 (see comments on article 4) and should, it is thought, form part
of the formulation of that proposition. The same remark applies to
article 13.”

B. TREATIES, CONVENTIONS, DECLARATIONS AND STATEMENTS

1. Treaties and Conventions

Convention of Montevideo (1933)

Article 3. The exercise of these rights has no other limitation than the
exercise of the rights of other States according to international law.

2. Resolutions, declarations and projects adopted by
inter-governmental bodies
International Commission of American Jurists (1927)
Project II. States: existence, equality, recognition.
Article 5. The exercise of these rights is limited only by the exercise

of the rights of other States, by treaties, and by the principles of inter-
national law.

3. Draft declarations proposed by Governments

Cuba (1945)°

Article 1. The exercise of these rights has no other limits than respect
for the rights of other States, in conformity with international law.

4. Declarations by non-governmental organizations and
scientific institutions
International Juridical Union (1919)
Article IV. The rights of each State are limited by the rights of other
States.
States have duties toward one another.
All States likewise have duties toward the international community.

5. Statements by jurists and publicists

Pasquale Fiore (1890-1915)

65. No limitation upon the enjoyment and exercise of the rational
rights of the State can exist except by virtue of a general treaty subscribed
and ratified by *he State, or of a special treaty concluded and ratified by
two States, or of the constitutional law of both countries.

No fimitation of the said rights can be based on analogy or induction.

Henri La Fontaine (1916)

Article 3. In the exercise of their rights, States may not do injury to
the rights of other States.
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Francesco Cosentini (1935)

77. Limits of fundamental rights. The exercise of the fundamental
rights of the State is only limited by the exercise of the rights of other
States and the provisions of this Code or of treaties.

ARTICLE 11

OBSERVANCE OF TREATIES AND SANCTITY
OF THE PLEDGED WORD

It is the duty of every State to fulfil, in good faith, :he obligations
arising from public treaties, and to respect the sanctity ., he pledged
word.

A. COMMENTS AND OBSERVATIONS OF GOVERNMENTS
Greece

“The texts of articles 1{ and 12, which partly repeat each other, sknuld
be combine ] to form a single article drafted as follows: ‘States shall be
bound to - ischarge their international obligavions in good faith, and not
to plead their naticnal legislation as an excuse for failure to honour their
international obligations.’ ”

Mexico ' :

“Clause 11 refers to the duty of cvery State to fulfil in good faith the
obligations arising from treaties and to respect the sanctity of the pledged
word. In this case, it would seem advisable to make provision for the
possibility of an unforeseen change in the circumstances determining an
international obligation, when such change occurs through no fault of
the party bound but prevents such party from carrying out the agreement.
In such a case it should be provided that good faith must be shown not
only by the party bound but also by the party benefiting under the
agreement.”

United Kingdom

“Article 11 might deal with both obligations under treaties and
obligations under international law together. It is questionable whether
the adjective ‘public’ in front of ‘treaties’ is necessary or even desirable.
The authors of the draft may have, however, some reference to Article 102
of the Charter, with regard to the registration of treaties, in their minds.”

B. TREATIES, CONVENTIONS, DECLARATIONS AND STATEMENTS

1. Treaties and Conventions
Covenant of the League of Nations (1919)
Preamble.

The High Contracting Parties, in order to promote international co-
operation and to achieve international peace and security . . . by the
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maintenance of justice and a scrupulous respect for all treaty obligations
in the dealings of organized peoples with one another, agree to this
Covenant of the League of Nations.

Convention on Treaties {Havana, 1928)

Article 10. No State can relieve itself of the obligations of a treaty or
modify its stipulations except by the agreement, secured through peacefai
means, of the other contracting parties.

Charter of the United Nations (1945)
Freambie.

We the peoples of the United Nations determined . . . to establish
conditions under which justice and respect for the obligations arising
from treaties and other sources of international law can be main-
tained. . . .

Article 2 (2). All Members, in order to ensure to all of them the
rights and benefits resulting from membership, shall fulfil in good faith
the obligations assumed by them in accordance with the preseut Charter.

The Bogotd Charter (1948) ”

Article 5. The American States reaffirm the following principles:

(¢) Good faith shall govern the relations between States;

Article 14. Respect for and the faithful observance of treaties constitute
standards for the development of peaceful relations among States. Inter-
national treaties and agreements should be public.

2. Resolutions, declarations and projects adopted by
inter-governmental bodies

International Commission of American Jurists (1927)
. Project IV. Treaties.

Article 10. No State can relieve itself of the obligations of a treaty nor
modify its stipulations except by the agreement, secured by peaceful
means, of the other contracting parties.

Declaration of Lima (1938)

5. Respect for and the faithful observance of treaties constitute the
indispensabl= rule for the development of peaceful relations between
States, and treaties can only be revised by agreement of the contracting
parties.

Declaration, Continental Solidarity in Observance of Treaties (Rio de

Janeiro, 1942)

Whereas:

3. Respect for the pledged word in international treaties rests upon
incontestable juridical principles as well as on precepts of morality in
accordance with the maxim of canon law: Pacta sunt servanda;
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4. Such agreements, whether bilateral or multilateral, must not be
modified or nullified unilaterally, except as otherwise provided, as in the
case of “denunciation” clearly authorized by the parties.

Declares:

1. That should the Government of an American nation violate an
agreement or a treaty duly perfected by two or more American Republics
or should there be reason to believe that a violation which might disturb
the peace or solidarity of the Americas is being contemplated, any Ameri-
can State may initiate the consultation contemplated in Resolution XVII
of Havana with the object of agreeing upon the measures to be taken.

Inter-American Juridical Committee (1942)

Reaffirmation of Fundamental Principles of International Law.

IV. Good faith, which is a sacred principle of intcrnational law, should
govern the relations of States. Mutual trust in the pledged word is an
essential condition of the peaceful co-operation of States. Treaty obliga-
tions, freely and voluntarily entered into, must be faithfully observed.

Pan American Union Governing Board (1946)

V. Good faith, as an elementary requirement of law and equity,
should guide the relations of States among themselves and govern the
interpretation of their duties and the fulfilment of their obligations. Mu-
tual confidence in the pledged word is indispensable for peaceful co-opera-
tion among States.

VI. Treaties must be in the nature of open covenants and must be
faithfully observed.

3. Draft declarations proposed by Governments

Italy (1919)

7. No State can release itself from the obligations assumed, by entering
into any international treaty outside the scope hereof, except by the con-
sent of all the parties concerned or by recourse to bodies competent to
solve disputes arising from such independent action.

Ecuador (1947)

Articie V. Good faith, a fundamental principle of international law,
must govern relations between States. Mutual trust in the pledged word
is essential for peaceful co-operation between them. Treaties freely and
voluntarily concluded must be faithfully observed, without its being law-
ful for parties to raise questions which may change their substance or
obsiruct their legal execution; accordingly, Member States do not recog-
nize as treaties those which have been concluded in violation of the
foregoing principles. Nevertheless, those treaties shall be examined and
revised which, by virtue of new circumstances, admit of changes tending
to improve or perfect relations between the High Contracting Parties.
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There shall be no secret treaties, agreements or understandings between
Member States.

4. Declarations by non-governmental organizations and
scientific inssitutions

International Juridical Union {1919)
Article V. States must, in particular:
(¢) Scrupulously respect treaties.

American Institute of International Law (1925)

Project No. 21. Treaties.
Article 5. Treaties must be executed in good faith and cannot be
modified except by an amicable agreement of the parties which have
signed them.

Inter-Parliamentary Union (1928)
4. Treaties have the force of law between States. It is their strict duty
to respect them.

A treaty may only be annulled or modified with the consent of the
States concerned or in accordance with international law.

Harvard Research in International Law (1935)

Draft Convention on the Law of Treaties.

Article 20. Pacta sunt servanda. A State is bound to carry out in
good faith the obligations which it has assumed by a treaty (pacta suni
servanda).

5. Statements by jurists and publicists

‘Pasquale Fiore (1890-1915)

547. The principal international duties of States are: . . .

In addition, States have the general duty of performing honestly and
in good faith the obligations contracted by virtue of treaties, or express
or tacit agreements, or which arise out of any acts they may have under-
taken in international society.

Henri La Fontaine (1916)

Article 17. Conventions freely concluded between States are binding
upon them as long as they are in force. They may be broken, except
through an express clause to the contrary, only by the consent of all the
signatories.

Albert de Lapradelle (1921)

Article 5. Respect for treaties freely entered into is exacted of States
as well as of individuals.
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Alejandro Alvarez (1931)
Article 25. States must: . ...

(d) Rigorously observe the rules of international law and the treaties
which they have signed.

No Power may withdraw from the engagements of a treaty or modify
the stipulations thereof except in agreement with the other contracting
party or parties.

ARTICLE 12
DISCHARGE OF INTERNATIONAL OBLIGATIONS

It is the duty of every State to discharge, in good faith, its obligations
under international law, and it may not plead limitations arising out of
its own Constitution or its laws as an excuse for failure to discharge this
duty.

A. COMMENTS AND OBSERVATICNS OF GOVERNMENTS

Greece
See comments on article 11.

Mexico

“The Government of Mexico is of the opinion that so long as the
codification of the international law is not an accomplished fact, the
application of the noble principles enunciated in clauses 12, 13 and 14
of the Panama draft (the value of which the Government of Mexico fully
recognizes) may give rise to serious difficulties owing to the variety of
opinions on institutions or principles of international law which are not
universally recognized. The Government of Mexico would like the United
Nations to endeavour to define the areas of international jurisdiction and
of exclusively domestic jurisdiction. Pending arn acceptable solution of
this problem, the Government of Mexico suggests that, to avoid sacrificing
the noble ideas of clauses 12, 13 and 14, the relevant part of the draft
declaration should confine itself to stating explicitly that the sovereignty
of States shall be subject to such provisions of international law as are
embodied in the Declaration on the Rights and Duties of States.”

United Kingdom

“The second part of article 12, relating to limitations arising under its
law or constitution, is a correct proposition, but it is thought that it applies
to obligations under treaties as well as to obligations under international
law or Constitution, is a correct proposition, but it is thought that it applies
article 12.”

Venezuela
“The principle, exact enough in general terms, that the Constitution and
laws of States cannot affect their international rights and duties, either as



87

regards commission or omission, is difficult to apply in practice, since the
public authorities of States are bound by their national rules and cannot
disregard them without incurring political and constitutional responsibili-
ties. There seems to be no positive way of applying the principle other
than the intervention of international justice annulling such naticnal rules
and intervention of this kind would threaten the autonomy of States.
Each State must be left free to choose the way in which it will discharge
its international obligations and, if it fails to do so, sanctions must be
applied in accordance with the general agreements. No general formula
of the kind proposed seems likely to be acceptable.”

B. TREATIES, CONVENTIONS, DECLARATIONS AND STATEMENTS

1. Treaties and Convenitons

Convention on Treaties (Havana, 1928)

Article 11. Treaties shall continue in effect even though the internal
constitution of the contracting States has been modified. If the organiza-
tion of the State should be changed in such a manner as to render impos-
sible the execution of treaties, because of division of territory or other like
reasons, treaties shall be adapted to the new conditions.

2. Resolutions, declarations and projects adop:-d by
inter-governmental bodies
International Commission of American Jurists (1927)
Project I. Fundamental Bases of International Law.

Article 3. National laws shall not contain dispositions contrary to inter-
national conventional law.

3. Draft declarations proposed by Governments

4. Declarations by non-governmental organizations and
scientific institutions
American Institute of International Law (1925)
Project No. 4. Fundamental Bases of International Law.
Article 4. National laws should not contain provisions contrary to
international law.
International Law of the Future (1944)

Principle 1. Each State has a legal duty to carry out in full good faith
its obligations under international law, and it may not invoke limitations
contained in its own constitution or laws as an excuse for a failure to
perform this duty.

5. Statements by jurists and publicists
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ARTICLE 13
AUTHORITY OF INTERNATIONAL LAW

The sovereignty of the State is subject to the limitations of international
law, and it is the duty of every State to adjust its conduct to international
law in its relations with other States and with the community of States.

A. COMMENTS AND OBSERVATIONS OF GOVERNMENTS

Dominican Republic
See comments on article 10.

Greece

“This text does nat seem essential in a general proclamation such as the
Declaration of the Rights and Duties of States.”
Mexico

See comments on article 12.

United Kingdom
See comments on article 10.

Venezuela

“The limitation of the sovereignty of the States by international law is
a result of the recent development of the latter, and is still affected by
the imprecision of international law at the present time. It would there-
fore be desirable to delete the first phrase of this paragraph.”

B. TREATIES, CONVENTIONS, DECLARATIONS AND STATEMENTS

1. Treaties and Conventions

Covenant of the League of Nations (1919)
Preamble.

The High Contracting Parties, in order to promote international co-
operation and to achieve international peace and security by the accept-
ance of obligations not to resort to war, by the prescription of open, just,
and honourable relations between nations, by the firm establishment of
the understandings of international law as the actual rule of conduct
among Governments, and by the maintenance of justice and a scrupulous
respect for all treaty obligations in the dealings of organized peoples with
one another, agree to this Covenant of the League of Nations.

The Bogotd Charter (1948)

Article 5. The American States reaffirm the following principles:
(a) International law is the standard of conduct of States in their
reciprocal relations.
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2. Resolutions, declarations and projects adopted by
non-governmental bodies

Declaration of American Principles (Lima, 1938)

4. Relations between States should be governed by the precepts of
international law.

Inter-American Juridical Committee (1942)

Reaffirmation of Fundamental Principles of International Law.

1. It is a basic principle of international law that there are certain
general standards of conduct which take priority over the will of the
individual State. . . .

No distinction is recognized between the moral laws as applied to in-
dividual citizens and to nations. There is but one single standard of con-
duct between nation and nation and between man and man. The de-
velopment of international law should be marked by the gradual extension
to nations of the obligations recognized as binding between individual
citizens.

Hence no nation may claim to be exempt from the observance of the
moral law on the ground of political, economic or racial supremacy or of
a particular national culture which it believes to be inherently superior to
that of other States.

Declaration of Mexico (1945)
1. International law is the rule of conduct for all States.

3. Draft declarations proposed by Governments

4. Declarations by non-governmental organizations and
scientific institutions

Inter-Parliamentary Union (1928)

1. Relations between States are governed by the same general prin-
ciples of law and morality as relations between individuals.

5. Statements by jurists and publicists

Victor M. Mairtua (1931)

I. The competence of States is determined by international law. This
determination comprises not only the field and the limits of competence,
but also the modalities of an exercise of competence in so far as those
modalities affect other States or the international community.

Competence is to be estimated, in every case, in accordance with the
general or special conventions established by the rules of law which are
recognized by States; in accordance with international custom, accepted
as constituting law; (and) in accordance with the general principles of
law recognized by civilized nations. The application of these norms can-
not be affected by the unilateral judgment of States, but is rather to be
effected by authorized international organs.
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In matters coming under their competence—both in relations involv-
ing international law, and in matters of internal law—States possess com-
plete independence, and supreme governmental and legislative’ power.
The sanction of their exclusive activities is their own responsibility.

Discretionary competence on the part of States, however, is subject to
the action of the organs of the (international) community, when the in-
tervention of these organs is indispensable for the maintenance of peace;
or for the regulation of activities among States, the free exercise of which
activities, owing to the employmem of certain means or to the fact that
certain bounds are exceeded is not compatible with juridical order in
the community.

Alejandro Alvarez (1931)

Article 25. States must: . . . (d) Rigorously observe the rules of in-
ternational law and the treaties which they have signed.

ARTICLE 14

NATIONAL AND INTERNATIONAL SCOPE
OF THE LAW OF NATIONS

International law is at once national and international. It is national
in the sense that it is the law of the country and that it is the duty of the
State to apply it as such in solving questions concerned with its prin-
ciples; it is international in the sense that it is the law of the community
of States and that it is the duty of each State to apply it to all questions
which arise among the members of that community and which are con-
cerned with its principles.

A. COMMENTS AND OBSERVATIONS OF GOVERNMEI\TTS

Denmark

“Denmark accepts in pnncxple this opinion. Danish courts of law and
other publi¢c authorities are obliged to apply the principles and rules of
international law generally acknowledged when their application is at
issue. But, on the other hand, according to the Danish conception of
law, Danish authorities cannot apply more specific rules of international
law warranted by international treaties or other agreements till they have
been publicly announced in Denmark, by way of acts of law or in other
official ways, as legally binding.”
Greece @

“This article does not correspond with the practice of several States
and would be unlikely to be adopted. Moreover, it seems inadvisable to

include a text such as this among the principles of a Declaration on the
Rights and Duties of States.”
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India

“The Government of India cannot subscribe to the view that inter-
national law is also national. They agree however that national law
should be in conformity with international law.”

Mexico =
See comments on article 12-

B. TREATIES, CONVENTIONS, DECLARATIONS AND STATEMENTS
1. Treaties and Conventions

2. Resolutions, declarations and projects adopted by
inter-governmental bodies

International Commission of American Jurists (1927)
Project 1. Fundamental Bases of International Law.

Article 2. Positive international law forms part of the law of every
State, and as such shall be applied in cases appertaining thereto by the
national authorities in accordance with the prescriptions of the respective
political constitutions.

Resolution, Incorporation of International Law into Municipal Law

(Mexico, 1945)

1. To proclaim the need for 2ll States to strive toward the incorpora-
tion of the essential principles of international law into their constitu-
tions and other municipal law.

2. To recommend that, in studying the reorganization of the inter-
American system, the charter of the future organization of the American
Republics contain an article reiterating the above-mentioned proposal
and requiring that the appropriate permanent inter-American organiza-
tion be informed as to its fulfilment.

3. Draft declarations proposed by Governments
4. Declarations by non-governmental organizations and
scientific institutions

American Institute of International Law (1916)

VI. International law is at one and the same time both national and
international: national in the sense that it is the law of the land and ap-
plicable as such to the decision of all questions involving its principles;
international in the sense that it is the law of the society of nations and
applicable as such to all questions between and among the members of
the society of nations involving its principles.

Ibid. (1925)
Project No. 4. Fundamental Bases of International Law.
Article 3. International law forms a part of the national law of every
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country. In matters which pertain to it, it should therefore be applied
by the national authorities as the law of the land.

5. Statements by jurists and publicists

ARTICLE 15
PEACEFUL SETTLEMENT OF DISPUTES

It is the duty of every State to settle its international disputes by peace-
ful means and in such a manner that neither peace and security nor justice
are imperilled.

A COMMENTS AND OBSERVATIONS OF GOVERNMENTS

India

“To make this article definite and precise it may be redrafted as
follows:

‘It is the duty of every State to settle its international disputes by peace-
ful means.’”

United Kingdom

“Articles 15, 16, 17, 19 and 20 deal with matters which, for Members
of the United Nations, are regulated by the Charter. It will be for the
International Law Commission to consider whether, and to what extent,
propositions of this kind can be laid down as part of general international
law applicable to non-member States.”

B. TREATIES, CONVENTIONS, DECLARATIONS AND STATEMENTS

1. Treaties and Conventions

Treaty of Perpetual Union, League, and Confederation (Panama, 1826)

Article 13. The principal objects of the general assembly of ministers
plenipotentiary of the confederated Powers are . . . Third. To endeavour
to secure conciliation, or mediation, in all questions which may arise be-
tween the allied Powers, or between any of them and one or more Powers
foreign to the confederation, whenever threatened of a rupture, or en-
gaged in war because of grievances, serious injuries, or other complaints.

Article 16. The contracting parties solemnly obligate and bind them-
selves to amicably compromise between themselves all differences now
existing or which may arise in the future, and in case no settlement can
be rezrhed between the disagreeing Powers the question shall be taken
for settlement to the judgement of the assembly, whose decision shall not
be obligatory, however, unless said Powers shall have expressly agreed
that it shall be.
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Treaty on Compulsory Arbitration (Mexico, 1902)

Article 1st. The High Contracting Parties obligate themselves to sub-
mit to the decision of arbitrators all controversies that exist, or may arise,
among them and which diplomacy cannot setile, provided that in the
exclusive judgment of any of the interested nations said controversies do
not affect either the independence or the national honour.

Article 2nd. Independence or national honour shall not be consid-
ered as involved in controversies with regard to diplomatic privileges,
boundaries, rights of navigation, and validity, construction and enforce-
ment of treaties.

Convention on Pecuniary Claims (Buenos Aires, 1910)

1st. The High Contracting Parties agree to submit to arbitration all
claims for pecuniary loss or damage which may be presented by their re-
spective citizens and which cannot be amicably adjusted through dip'o-
matic channels, when said claims are of sufficient importance to warrant
the expense of arbitration.

The decision shall be rendered in accordance with the principles of
international law.

Covenant of the League of Nations (1919, as amended subsequently)

Article 13. The Members of the League agree that whenever any dis-
pute shall arise between them which they recognize to be suitable for sub-
mission to arbitration or judicial settlement, and which cannot be satisfac-
torily settled by diplomacy, they will submit the whole subject-matter to
arbitration or judicial settlement.

Disputes as to the interpretation of a treaty, as to any question of inter-
national law, as to the existence of any fact which if established would
constitute a breach of an international obligation, or as to the extent and
nature of the reparation to be made for any such breach, are declared
among those which are generally suitable for submission to arbitration
or judicial settlement.

For the consideration of any such dispute, the court to which the case
is referred shall be the Permanent Court of International Justice, estab-
lished in accordance with Article 14, or any tribunal agreed on by the
parties to the dispute or stipulated in any convention existing between
the,

The Members of the League agree that they will carry out in full good
faith any award or decision that may be rendered, and that they will not
resort to war against a Member of the League which complies therewith.
In the event of any failure to carry out such an award, or decision, the
Council shall propose what steps should be taken to give effect thereto.
Treaty to Avoid or Prevent Conflicts between the American States

{Santiago. de Chile, 1923)

Article 1. All controversies which for any cause whatsoever may arise
between two or more of the High Contracting Parties and which it has
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been impossible to settle through diplomatic channels, or to submit to
arbitration in accordance with existing treatics, shall be submitted for
investigation and report to a commission to be established in the manner
provided for in article IV. The High Contracting Parties undertake, in
case of disputes, not to begin mobilization or concentration of troops on
the frontier of the other Party, not to engage in any hostile acts or prep-
arations for hostilities, from the time steps are taken to convene the com-
mission until the said commission has rend=red its report or until the ex-
piration of the time provided for in article VIL

This provision st .. Il not abrogate nor limit the obligations contained in
treaties of arbitration in force between two or more of the High Con.
tracting Parties, nor the cbligations arising out of them.

It is understood that in disputes arising between nations which have no
general treaties of arbitration, the investigation shall not take place in
questions affecting constitutional provisions, nor in questions already
settled by other treaties.

General Convention of Inter-American Conciliation (Washington, 1928)

Article 1. The High Contracting Parties agree to submit to the pro-
cedure of conciliation established by this convention all controversies of
any kind which have arisen or may arise between them for any reason
and which it may not have been possible to settle through diplomatic
channels.

General Treaty of Inter-American Arbitration (Washington, 1928)

Article I. The High Contracting Parties bind themselves to submit to
arbitration all differences of an international character which have arisen
or may arise between them by virtue of a claim of right made by one
against the other under treaty or otherwise, which it has not been pos-
sible to adjust by diplomacy and which are juridical in their nature by
reason of being susceptible of decision by the application of the principles
of law.

Protocol of Progressive Arbitration (Washington, 1929)

Article 1. Any Party to the General Treaty of Inter-American Arbitra-
tion signed at Washington the fifth day of January, 1929, may at any
time deposit with the Department of State of the United States of
America an appropriate instrument evidercing that it has abardoned in
whole or in part the exceptions from arbitration stipulated-in the said
treaty or the reservation or reservations atiached by it thereto.
Convention of Montevideo (1933)

Article 10. The primary interest of States is the conservation of peace.
Differences of any nature which arise between them should be settled by
recognized pacific methods.

Inter-American Treaty on Good Offices and Mediation (Buenos Aires,

1936)

Considering that, notwithstanding the pacts which have been con-



95

cluded between them, it is desirable to facilitate, even more, recourse to
peaceful methods for the solution of controversies:

Article 1. When a controversy arises between them, that cannot be
settled by the usual diplomatic means, the High Contracting Parties may
have recourse to the good offices or mediation of an eminent citizen of
any of the other American countrics, preferably chosen from a general
list made up in accordance with the following article.

Charter of the United Naiions (1945)

Article 2 (3). All Members shall settle their international disputes
by peaceful means in such a manner that international peace and
security, and justice, are not endangered.

Inter-American Treaty of Reciprocal Assistance (Rio de Janeiro, 1947)

Article 2. As a consequence of the principle set forth in the preceding
article, the High Contracting Parties undertake to submit every contro-
versy which may arise between them to methods of peaceful settlement
and to endeavour to settle any such controversy among themselves by
means of the procedures in force in the Inter-American System before re-
ferring it to the General Assembly or the Security Council of the United
Nations.

The Bogoté Charter (1948)

Article 5. The American States reaffirm the following principles:
... (g) Controversies of an international character arising between two
or more American States shall be settled by peaceful procedures.

Article 20. All international disputes that arise among the American
States shall be submitted to the peaceful procedures set forth in this
Charter, before being referred to the Security Council of the United
Nations.

Article 21. The following are peaceful procedures: direct negotiation,
good .offices, mediation, investigation and conciliation, judicial settlement,
arbitration, and those which the parties to the dispute may especially
agree upon at any time.

Article 22. In the event that a dispute arises between two or more
American States which, in the opinion of one of them, cannot be settled
through the usual diplomatic channels, the Parties shall agree on some
other peaceful procedure that will enable them to reach a solation.

Article 23. A special treaty will establish adequate procedures for the
pacific settlement of disputes and will determine the procedures ap-
propriate for each of the peaceful means, in such a manner that it will
not be possible for a dispute among American States to fail of definitive
settlement within a reasonable period.

Pact of Bogotd (1948)

Article 1. The High Contracting Parties, solemnly reaffirming their
commitreents made in earlier international conventions and declarations,
as well as in the Charter of the United Nations, agree to refrain from the
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threat or the use of force, or from any other means of coercion for the
settlement of their controversies and to have recourse at all times to
pacific procedures.

Article II. The High Contracting Parties recognize the obligation to
settle international controversies by regional pacific procedures before
referring them to the Security Council of the United Nations.

Consequently, in the event that a controversy arises between two or
more signatory States which, in the opinion of the parties, cannot be
settled by direct negotiations through the usual diplomatic channels, the
parties bind themselves to use the procedures established in the present
Treaty, in the manner and under the conditions provided for in the fol-
lowing articles, or, alternatively, such special procedures as in their
opinion, will permit them to arrive at a solution.

2. Resolutions, declarations and projects adopted by
inter-governmental bodies

Resolution on Arbitration (Rio de Janeiro, 1906) .

Resolves: To ratify adherence to the. principle of arbitration; and to
the end that so high a purpose may be rendered practicable, to recom-
mend to the nations represented at this Conference that instructions be
given to their delegates to the Second Conference to be held at The
Hague, to endeavour to secure by the said Assembly, of world-wide
character, the celebration of a General Arbitration Convention, so effec-
tive and definite that, meriting the approval of the civilized world, it
shall be accepted and put in force by every nation.

Resolution; Consideration of the best means to give wider application to
the principle of the judicial or arbitral settlement of disputes that may
arise between the Republics of the American Continent (Santiago de
Chile, 1923)

2. Expresses the hope that the nations may adopt the system of Con-
ferences, such as that of Washington in 1922, and of committees of in-
vestigation for all matters of fact, before proceeding to an armed con-
flict, as a means of establishing the nature of their controversies, to avoid
the influence of momentary passions, to verify facts, and to bring to the
controversy the light of international opinion, all of which may induce
the parties to submit their cases to arbitration when contemplated.

International Commission of American Jurists (1927)
Project XII. Pacific Settlement of International Disputes.
Article 1. In case of serious disagreement or conflict which it has not
been possible to settle by direct diplomatic negotiations the States shall
before entering upson any other procedure and providing that circum-
stances permit, request the good offices or the mediation of one or more
friendly States.
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Article 5. Every controversy of fact, which for whatever cause, arises
between two or more States and which it has not been possible to adjust
through diplomatic channels, or to submit to arbitration in conformity with
existing treaties, shall be subjected to investigation and to the opinion
of a commission constituted in agreement with the terms of article 8.
None of the parties shall start mobilization or concentration of troops
on the frontier of the other nor undertake any hostile act or preparations
for hostilities from the moment that preparations for the meeting of the
commission are begun until the latter has given iis opinion or until the
expiration of the term indicated in article 16.

Article 17. In the event of a serious guestion which endangers the
peace of nations any one of the parties can have recourse to the Govern-
ing board of the Pan American Union, which shall thereupon exercise
the functions of a council of conciliation.

Article 19. Arbitration has as its object the legal solution of conflicts
by means of judges chasen by the interested States.

Resolution on Aggression (Havana, 1928)

That there is no international controversy, however serious it may be,
which cannot be peacefully arranged if the parties desire in reality to
arrive at a pacific settlement;

Resolves: 2. The American States will employ all pacific means to
settle conflicts which may arise between them.

Resolution; Arbitration and Conciliation Conference. (Havana, 1928)
The Sixth International Conference of American States resolves:

Whereas: The American Republics desire to contribute in every pos-
sible manner to the development of international means for the pacific
settlement of conflicts between States:

1. That the American Republics adopt obligatory arbitration as the
means which they will employ {or the pacific solution of their interna-
tional differences of a juridical character.

Resolution on Good Offices and Mediation (Montevideo, 1933)

It shall never be deemed an unfriendly act for any State or States to
offer good offices or mediation to other States engaged in a controversy
threatening or rupturing their peaceful relations, to the end that such
differerces may be so composed as to avoid recourse to or to end measures
of force between the differing States. The afore-mentioned good offices
or mediation shall not be applicable when other methods of peaceful
solution emanating from treaties or agreements between the parties for

the peaceful settlement of international disputes shall have begun te
function.
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Declaration of Principles of Inter-American Solidarity and Co-operaiion
(Buenos Aires, 1936)

Any difference or dispute between the American nations, whatever its
nature or origin, shall be settled by the methods of conciliation, or unre.
siricted arbitration, or through operation of international justice.

Declaration on Improvement in the Procedure of Consultation (Lima,

1938)

1. That the procedure of consultation, provided for in the conven-
tions and resolutions adopted by the Inter-American Conference for the
Maintenance of Peace, may also be applied, on the initiative of one or
more Governments and with the previous agrcement of the others, to
any economic, cultural or other question which, by reason of its im-
portance, justifies this procedure and in the examination or solution of
which the American States may have a common interest.

Declaration of Lima (1938)

Fourth. That in order to facilitate the consultations established in this
and other American peace instruments, the Ministers for Foreign Affairs
of the American Republics, when deemed desirable and at the initiative
of any one of them, will meet in their several capitals by rotation and
without protocolary character. Each Government may, under special
circumstances or for special reasons, designate a representative as a sub-
stitute for its Minister for Foreign Affairs.

Resolution on the Peaceful Solution of Conflicts (Havana, 1940)

To recommend to the Governing Board of the Pan American Union
that it organize, in the American capital deemed most suitable for the
purpose, a committee composed of representatives of five countries,
which shall have the duty of keeping constant vigilance to ensure that
States between which any dispute exists or may arise, of any nature what-
soever, may solve it as quickly as possible, and of suggesting, without detri-
ment to the methods adopted by the parties or to the procedures which
they may agree upon, the measures and steps which may be conducive to
a settlement.

The Committee shall submit a report to each Meeting of the Ministers
of Foreign Affairs and to each International Conference of American
States regarding the status of such conflicts and the steps which may
have been taken to bring about a solution.

Declaration, Maintenance of Peace and Union among the American Re-

publics (Havana, 1940)

Three: That they will also make every effort to settle in a friendly
manner and as soon as possible the differences which exist between them,
in order that their reciprocal confidence and their co-operation for con-
tinental defence against any foreign aggression may be further strength-
ened;
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Four: That they reaffirm their strong desire to avoid the use of force
in this continent as a means of solving differences between nations and,
therefore, to resort exclusively to juridical and pacific methods.

Resolution, Procedure on Consultation (Havana, 1940)

One: The Government which desires to initiate consultation in any
of the cases contemplated in the conventions, declarations and resolutions
of the Inter-American Conferences, and to propose a meeting of the Min-
isters of Foreign Affairs or of their representatives, shall address the Gov-
erning Board of the Pan American Union indicating the questions with
which it desires the consultation to deal, as well as the approximate date
on which the meeting should be held.

Declaration. of Mexico (1945)

6. The mission of the American States is the preservation of peace and
the maintenance of the best possible relations with all States.

7. Conflicts between States are to be settled exclusively by peaceful
means.

Declaration, Inter-American Peace System (Mexico, 1945)

1. To reaffirm the principle of law that all international controversies
should be settled by peaceful means.

Inter-American Juridical Commitiee (1942}
Reaffirmation of Fundamental Principles of International Law.

VI. All differences or disputes between States, whatever their nature
or origin, must be settled by peaceful procedures, in accordance with the
provisions of international conventions, treaties and agreements, and on
the basis of established principles of international law.

When two or more States in controversy are unable to reach a peace-
ful agreement, the good offices or the mediation of other States between
the parties are in order. These good offices or mediation are a friendly
act in the interest of law and justice.

When these or other measures fail, consultation should take place
among the States, with the object of formulating a collective recommen-
dation or of seeking to renew friendly intervention.

Pan American Union, Governing Board (1946)

XIi. All disputes that may arise between two or more American States,
whatever their nature or origin, must be settled exclusively by peaceful
procedure.

3. Draft declarations proposed by Governments
Brazil (1945)

IV. All international controversies, whatever their cause or nature,
must be resolved by pacific means.
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Ecuador (1947)

Article XI. Any controversy which may arise between two or more
States, whatever its nature or origin shall be settled exclusively by peace-
ful means in order that neither peace nor justice nor international se-
curity may be endangered.

4. Declarations by non-governmental organizations and
scientific institutions

International Juridical Union (1919)

Article V. States must, in particular:
{(e) " Not have recourse to arms without having exhausted all peaceful
means for the settlement of disputes.

American Institute of International Law (1925)
Project No. 27. Pacific Settlement.

Article 1. General peace should be maintained by means of good of-
fices, mediation, commissions of inquiry and conciliation, friendly com-
position, arbitration, and the judicial power.

Article 2. In case of serious disagreement the American Republics
shall have recourse, as far as circumstances allow, to the good offices or
mediation of one or more friendly nations.

Article 7. All controversies whieh for any cause whatsoever may arise
between two or more of the American Republics and which it has been
impossible to settle through .diplomatic channels, or to submit to arbjtra-
tion in accordance with existing treaties, shall be submitted for investiga-
tion and report to a commission to be established in the manner provided
for in article 10. In case of dispute none of the parties shall begin mo-
bilization or concentration of troops on the frontier of the other, nor en-
gage in any hostile act or preparations for hostilities from the time steps
are taken to convene the commission until the said commission has ren-
dered its report, or until the expiration of the time provided for in ar-
ticle 18.

Article 19. In case of a serious question endangering the peace of
any of the American Republics, resort may be had by one of the parties
to the Governing Board of the Pan Amecrican Union, which shall
thereupon exercise the functions of a council of conciliation.

The request shall be directed to the Director General of the Union,
who shall lay the request without delay before the chairman of the
Governing Board. The latter shall immediately call a meeting of the
Board to consider what recommendation must be adopted. The interested
republics shall refrain from all direct intercourse until the Governing
Board may have decided the nature and form of its recommendation.

Article 20. Any question which has not been resolved by any of the
methods stipulated in the present convention shall, at the request of ail
the parties, be submitted to the Chief Executive of any one of the Amer-
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ican Republics or to any person possessing the confidence of said parties.
The Chief Executive or person so selected shall assume the functions of
“friendly compositor” and render an award.

A special agreement of the parties shall state the terms of the question
and the procedure to be followed by them and by the friendly compositor.

Article 21. International arbitration has for its object the settlement
of questions between States by judges of their own choice and on the basis
of respect for law.

Article 22. The arbitration convention may be concluded for ques-
tiens already existing or for those which may arise.

It may embrace any question or only those of a certain class.

Article 23. The arbiiration convention implies the duty to submit to
the award.

Inter-Parliamentary Union (1928)

5. Every dispute between States which cannot be settled amicably
must be settled by jurisdictional means, whether conciliatory, arbitral or
contentious. All States must carry out in good faith the judgement given.

International Law of the Future (1944)

Principle 6. Each State has a legal duty to employ pacific means and
none but pacific means in seeking to settle its disputes with other States,
and failing settlement by other pacific means to accept the settlement of
its disputes by the competent agency of the community of States.

5. Statements by jurists and publicists

F.N. Keen (1922)

II. Peaceful settlement of disputes. If a State is party to any dis-
pute (including a dispute as to existing rights, obligations, interests or
boundaries, or a disputed claim for the alteration of rights, obligations,
interests or boundaries, or a dispute of any other kind), and such dispute
is not settled by other means, the State shall, in conjunction with the
other disputant, submit the same to the decision of an impartial tribunal.
If the parties to the dispute do not agree upon a tribunal, and a per-
manent tribunal appropriate for the particular type of dispute is pro-
vided by the League of Nations, the submission shall be to that tribunal.

Alejandro Alvarez {1931)

Article 15. No State may occupy any part of the territory of another
State for any reason whatsoever, even temporarily, except by virtue of a
title to do so.

In case of dispute, the question shall be immediately submitted to in-
ternational justice.

Article 25. States must . . . (f) Resolve peacefully the conflicts which
may arise among them.
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ARTICLE 16

CONDEMNATION OF WAR AS AN INSTRUMENT OF
NATIONAL AND INTERNATIONAL POLICY AND OF THE
THREAT OR USE OF FORCE

It is the duty of every State to refrain from the use of war of aggression
as an instrument of national or international policy, and from resorting
to the threat or use of force against the territorial integrity and political
independence of another State, or for the recovery of public debts from
another State, or in any other form whwh is inconsistent with infer-
national order.

A. COMMENTS AND OBSERVATIONS OF GOVERNMENTS

Denmark

“It is proposed to delete the words: ‘as an instrument of national or
international policy,” as these words seem to be superfluous and apt to ef-
face the rule.”

Greece

“This article should be replaced by the following text: ‘States shall be
bound to refrain from the use of force in their relations with other States.’
This drafting seems simpler and at the same time covers all the cases
mentioned in article 16 of the draft.”

Mexico

“It is suggested that in addition to the reference to international order
(which is inviolable), clause 16 should contain a reference to the con-
cepts of international justice or law.”

Turkey

“In the opinion of the Turkish Government, it is advisable to give fur-
ther consideration to article 16 of the draft Declaration. This article,
after having stated, in general terms, that ‘it is the duty of every State to
refrain from resorting to the threat or use of force against the territorial
integrity and political independence of another State,’ adds ‘or for the re-
covery of public debts from another State’. By this last phrase, the draft
declaration acknowledges without reserve the Drago Doctrine, as is set
forth in the explanatory note by His Excellency Dr. Ricardo J. Alfaro

" (document A/285, pages 22 and 23). But according to generally ac-
cepted principles of international law, and particularly according to ar-
ticle 1, paragraph 2, of the Gonvention II signed at The Hague in 1907,
the Drago Doctrine ‘is not applicable when the debtor State refuses or
neglects to reply to an offer of arbitration, or after accepting the offer,
prevents any compromise from being agreed upon, or, after arbitration,
fails to submit to the award’.
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“On the other hand, article 19 of the draft declaration provides ex-
pressly for coercive action by the community of States aga’nst another
State. It seems that one of the cases when th'= collective coercive action
should be taken is prr isely the case of a debtor State refusing to pay its
public debts in the circumstances envisaged in article 1, paragraph 2, of
the Convention II signed at The Hague.

“It is therefore desirable that the type and conditions of the coercive
action to be taken against a refractory debtor State, in the above-men-
tioned circumstances, be defined more clearly and in a more detailed
manner in the Declaration.”

United Kingdom
See comments on article 15.

Venezuela

“It has not so far been possible to find an acceptable definition of ag-
gression; Lence the inclusion of this term in the prohibition of war might
give rise to considerable difficulties. Moreover, the very welcome inclu-
sion of the Drago Doctrine in its original form, limited to public debts,
seems inadequate. The prohibition of the recovery by force of con-
tractual debts is more far-reaching and has wider implications in con-
temporary law.”

B. TREATIES, CONVENTIONS, DECLARATIONS AND STATEMENTS

1. Treaties and Conventions

Treaty of Perpetual Union,~League, and Confederation between the Re-
publics of Colombia, Central America, Peru, and the United Mexican
States (Panama, 1826)

Article 17. Whatever complaints for injuries, serious damage, or other
grounds there be that one of the contracting parties can bring against
another or others, neither of them shall declare war, nor order acts of
reprisal against the Republic believed to be the offender without first
submitting its case, supported by the necessary documents and proofs,
with a detailed relation of the acts complained of to the conciliatory de-
cision of the general assembly.

Treaty for the Renunciation of War (Kellogg-Briand Pact, Paris, 1928)

Article 1. The High Contracting Parties solemnly declare, in the names
of their respective peoples, that they condemn recourse to war for the
solution of international controversies and renounce it as an instrument
of natiunal policy in their relations with one another.

Anti-War Treaty of Non-Aggression and Conciliation (Rio de [aneiro,
1933)

Article 1. The High Contracting Parties solemnly declare that they
condemn wars of aggression in their mutual relations or in those with
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other States, and that the settlement of disputes or controversies of any
kind that may arise among them shall be effected only by the pacific
means which have the sanction of international law.

Charter of the United Nations (1945)
Article 2 (4). All Members shall refrain in their international rela-
tions from the threat or use of force against the territorial integrity or

political independence of any State, or in any other manner inconsistent
with the Purposes of the United Nations.

Inter-American Treaty of Reciprocal Assistance (Rio de Janeiro, 1947)

Article 1. The High Contracting Parties formally condemn war and
undertake in their international relations not to resort to the threat or
the use of furce in any manner inconsistent with the provisions of the
Charter of the United Nations or of this Treaty.

Article 9. In addition to other acts which the Organ of Consultation
may characterize as aggression, the following shall be considered as such:

{a) Unprovoked armed attack by a State against the territory, the
people, or the land, sea or air forces of another State.

(b) Invasion, by the armed forces of a State, of the territory of an
American State, through the trespassing of boundaries demarcated in
accordance with a treaty, judicial decision, or arbitral award, or, in the
absence of frontiers thus demarcated, invasion affecting a region which
is under the effective jurisdiction of another State.

The Bogotd Charter (1948)

Article 5. The American States reaffirm the following principles: . . .
(¢) the American States condemn war of aggression: victory does not
give rights.

Article 18. The American States bind themselves in their international
relations not to have recourse to the use of force, save in the case of self-
defence in accordance with existing treaties or in fulfilment thereof.

2. Resolutions, declarations and projects adopted by inter-
governmental bodies

Resolution on Aggression (Havana, 1928)

Considering:

That the American nations should always be inspired in solid co-opera-
tion for justice and the general good:

That nothing is so opposed to this co-operation as the use of violence:

That there is no international controversy, however serious it may be,
which cannot be peacefully arranged if the parties desire in reality to
arrive at a pacific settlement:

That war of aggression constitutes an international crime against the
human species:
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Resolves:
1. All aggression is considered illicit and as such is declared pro-

‘hibited.

Declaration of American Principles (Lima, 1938)

To proclaim, support and recommend, once again, the following prin-
ciples, as essential to the zchievement of the aforesaid objectives:

3. The use of force as an instrument of national or international policy
is proscribed.

Atlantic Charter (1941)

Eighth, they believe that all the nations of the world, for realistic as
well as spiritual reasons, must come to the abandonment of the use of
force. Since no future peace can be maintained if land, sea or air
armaments continue to be employed by nations which threaten, or may
threaten, aggression outside of their frontiers, they believe, pending the
establishment of a wider and permanent system of general security, that
the disarmament of such nations is essential. They will likewise aid and
encourage all other practicable measures which will lighten for peace-
loving peoples the crushing burden of armaments.

Inter-American Juridical Commitice (1942)

V. The use of force between States is repudiated and outlawed; and
no State may take the law into its own h~ .ds or seek to enforce its claims
by violence.

War as an instrument of national policy must be condemned.
Declaration of Mexico (1945)

8. War of aggression in any of its forms is outlawed.

9. An aggression against an American State constitutes an aggression
against all American States.
Pan American Union, Governiny oard (1946)

X. The use of armed force is repudiated and outlawed.

3. Draft declarations proposed by Governments

Italy (1919)

2. Every action or attempted action constituting a curtailment of or
menace to the political independence or territorial integrity of a State
contradicts the principles by which international solidaritv can alone be
assured.

Cuba (1945)

VIII. The nations belonging to the Organization condemn war as
an instrument of international action.

Brazil {1945)
III. Once again, the American States condemn wars of aggression
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and repudiate the use of force in international relations, except in the
exercise of legitimate defence, duly proven, or by virtue of collective ac-
tion determined by the competent organ of the international community.

Ecuador (1947)

Article IX. It is illicit and unlawful to employ force between States,
and no State may take justice into its own hands, nor impose its demands
by violence. War is prohibited as ar instrument of national policy. Ac-
cordingly, conquests, occupations or territorial transfers effected by force
or other means of effective compulsion are not valid nor shall they be
recognized as lawful in any degree. Similarly, agreements or treaties
concluded under duress or other forms of coercion shall not be consid-
ered as binding between the parties nor in relation to third parties.

4. Declarations by non-governmental organizations and
scientific institutions

Seventh Universal Peace Congress (1896)

Article 3. No State can of right declare war against another State.
Article 6. No right of conquest exists.

International Juridical Union (1919)

Article V. States must, in particular:

(e) Not have recourse to arms without having exhausted ail peaceful
means for the settlement of disputes.

(f) Unite their efforts to anticipate, prevent, and, eventually put an
end to wars.

Inter-Parliamentary Union (1928)

6. No State has the right to be judge in its own case. All armed ag-
gression is a crime. The culprits shall be prosecuted in conformity with
the law of nations.

International Law of the Future (1944)

Principle 7. Each State has a legal duty to refrain from any use of
force aad from any threat to use force in its relations with another State,
except as authorized by the competent agency of the community of States;
but subject to immediate reference to and approval by the competent
agency of the community of States, a State may oppose by force an un-
authorized use of force made against it by another State.

5. Statements by jurists and publicists

Henri La Fontaine (1916)

Article 24. The States shall not have recourse to force as a means of
sanction, coercion or defence before having exhausted all moral, political
and economic means of constraint.
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Albert de Lapradelle (1921)

Article 4. Except for the purpose of legitimate defence, no State has
the right to resort to arms before it has exhausted all other means of ob-
taining recognition of and respect for its rights. Within a society of
States, war cannot be sanctioned save by the will of a people for separa-
tion, internally, or by the decision of international justice externally.

F. N. Keen (1923)

I. No aggressive war. No State shall make aggressive war upon an-
other State, or use or threaten to use armed force against another State,
except in self-defence or in performance of a comrnon duty of all States
to co-operate for the purpose of restraining any breach of the peace of
the world, or for the purpose of ensuring compliance with international
laws, conventions or cobligations.

Victor M. Mairtua (1931)

XII. The internationa! community rests upon the solidarity of States,
and upon justice in their relations. Its necessary condition is peace.
Vigilance in the rezlization of peace is a function of the organized com-
munity of States. The intervention of the community is obligatory in all
cases involving grave danger to pacific relations among States. All
political or juridical points of difference or cases of conflict, which disturb
harmony or peace of nations, shall be adjusted or decided by conciliatory
proceedings or by international jurisdictions. The exceptional circum-
stance of exclusive competence cannot be invoked for the purpose of
impeding the pacificatory action of international organs.

Alejandro Alvarez (1931)

Article 21. No State may be both judge and party in its own case.

No State may take the law into its own hands.

Aside from cases involving the right of legitimate defence, no State
may unilaterally undertake coercive measures against another State, even
to compel the latter to fulfil its obligations.

ARTICLE 17
RIGHT OF LEGITIMATE DEFENCE

Every Staie has the inherent right of individual or collective legitimate
defence, and in the exercise of this right, it may use force to counter the
unauthorized use of force by another State, provided that it shall imme-
diately advise the competent crgan of the community of States.

A. COMMENTS AND ORSERVATIONS OF GOVERNMENTS
Denmark -

“According to Danish opinion a statement of the limitations of the
right of self-defence and its distinction from the traditional unlimited
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defensive war is needed. The following addition is proposed: ‘The
exercise of the right of sclf-dcfence presupposes that an attack by some
other State is imminent or has already been commenced, and it must not
be used to any further extent than necessary to repel such an attack. To
protect any rights which one State may have in the territory of another
State, the right of self-defence must not be excrcised to any greater extent
than is generally permitted by the national law of the latter State ”

Greece

“It should be sufficient to proclaim the right of legitimate defence
without further explanations or details of its implementation.”

United Kingdom
See comments on Article 15.

B. TREATIES, CONVENTIONS, DECLARATIONS AND STATEMENTS

1. Treaties and Conventions

The Charter of the United Nations (1945)

Article 51. Nothing in the present Charter shall impair the inherent
right of individual or collective self-defence if an armed attack occurs
against a Member of the United Nations, until the Security Council has
taken the measures necessary to maintain international peace and security.
Measures taken by Members in the exercise of this right of self-defence
shall be immediately reported to the Security Council and shall not in any
way affect the authority and responsibility of the Security Council under
the present Charter to take at any time such action as it deems necessary
in order to maintain or restore international peace and security.

The Inter-American Treaty of Reciprocal A4ssistance (Rio de Janeiro,
1947)

Article 3. 1. The High Contracting Parties agree that an armed
attack by any State against an American State shall be considered as an
attack against all the American States and, consequently, each one of the
said Contracting Parties undertakes to assist in meeting the attack in the
exercise of the inherent rights of individual or collective self-defence
recognized by Article 51 of the Charter of the United Nations.

2. On the request of the State or States directly attacked and until
the decision of the Crgan of Consultation of the Inter-American System,
each one of the Contracting Parties may determine the immediate mea-
sures which it may individually take in fulfilment of the obligation con-
tained in the preceding paragraph and in accordance with the principle
of continental solidarity. The Organ of Consultation shall meet without
delay for the purpose of examining those measures and agreeing upon
the measures of a collective character that should be taken.
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3. The provisions of this article shall be applied in case of any armed
attack which takes place within the region described in article 4 or within
the territory of an American State. When the attack takes place outside
of the said areas, the provisions of article 6 shall be applied.

4. Measures of sclf-defence provided for under this article may be
taken until the Security Council of the United Nations has taken the
measures necessary to maintain international peace and security.

The Bogotd Charter (1948)

Article 25. If the inviolability or the integrity of the territory or the
sovercignty or political independence of any American State should be
affected by an armed attack or by an act of aggression that is not an
armed attack, or by an extra-continental conflict, or by a conflict be-
tween two or more American States, or by any other fact or situation
that might cndanger the peace of America, the American States, in
furtherance of the principles of continental solidarity or collective self-
defence, shall apply the measures and procedures established in the
special treaties on the subject.

2. Resolutions, declarations and projecis adopted by
inter-governmenial bodies
Pan American Union. Governing Board (1946)

XI. The measures taken by the Inter-American System or by the
United Nations for the maintenance of peace and security in accordance
with international agreements, and the measures which any State may
take in the exercise of the inherent right of self-defence against armed
attack, do not constitute a violation of principles set forth in articles VIII,
IX, and X of the present declaration.

3. Draft declarations proposed by Governments
Ecuador (1947)

Article X. The measures prescribed herein, or in the Charter of the
United Nations, for the maintenance of peace and security, in accordance
with international conventions, and those which any State may adopt in
the exercise of the inherent right of legitimate defence in case of armed

attack, do not constitute a violation of the principles enumerated in this
Charter.

4. Declarations by non-governmental organizations and
scientific institutions
Seventh Universal Pease Congress {1896)
Article 7. Every nation has the right of legitimate seli-defence.

Inter-Parliamentary Union (1928)
7. A State victim of an armed aggression has the right of legitimate
defence and the community of States is obliged to lend it its support. A
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State is also entitled to that support in the case of disregard or violation
of an acknowledged right.

International Law of the Future (1944)

Principle 7. Each State has a legal duty to refrain from any use of
force and from any threat to use force in its relations with another State,
except as authorized by the competent agency of the community of
States; but subject to immediate reierence to and approval by the com.
petent agency of the community of States, a State may oppose by force an
unauthorized use of force made against it by ancther State.

5. Statements by jurists and publicists

Henri La Fontaine (1916)

Article 23. A State which is attacked, outside of the conditions con-
ventionally and collectively established by the States, has a right of legiti-
mate defence. The other States are obliged to participate in this defence
and to make it efficacious.

Albert de Lapradelle (1921)

Article 4. Except for the purpose of legitimate defence, no State has
the right to resort to arms before it has exhausted all other means of
obtaining recognition of and respect for its rights. Within a society of
States, war cannot be sanctioned save by the will of a people for separa-
tion, internally, or by the decision of international justice, externally.

F.N. Keen (1923)

I. No State shall make aggressive war upon another State, or use or
threaten to use armed force against another State, except in self-defence
or in performance of a common duty of all States to co-operate for the
purpose of restraining any breach of the peace of the world, or for the
purpose of ensuring compliance with international laws, conventions or
obligations.

Victor M. Mairiua (1931)

V. The conservation of the State is a purpose justifying resistance in
self-defence. But no right of action exists, on the ground of necessity,
against the right of another State.

Alejandro Alvarez (1931)

Article 21. No State may be both judge and party in its own case.

No State may take the Jaw into its own hands.

Aside from cases involving the right of legitimate defence, no State
may unilaterally undertake coercive measures against another State, even
to compel the latter to fulfil its obligations,
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ARTICLE 18

NON-RECOGNITION OF TERRITORIAL ACQUISITIONS
OBTAINED BY FORCE

It is the duty of every State to refrain from recognizing territorial
acquisitions obtained through force or the threat of force.

A. COMMENTS AND OBSERVATIONS OF GOVERNMENTS

Mexico

“The Government of Mexico proposes adding the principle that
territorial acquisitions effected by means incompatible with international
law or justice shall also not be recognized.”

India

“The Government of India agree to the principle underlying this article
but desire to point out the practical difficulties, e.g., a territory may be
acquired by a State and be under its administration for a very long time.
In such a case it would not be possible or practical to refuse recognition.”

United Kingdom

“In this connexion His Majesty’s Government consider that the
primary question here is that of the duty of the international community
to prevent acquisitions by illegal force, or restore any so obtained. To the
extent that the community of nations do not fulfil this function, it is zore
than questionable whether any purpose is served by a barren duty of non-
recognition. In the past, in the absence of any common actior by the
community to prevent or restore such acquisitions, international law las
proceeded on the basis of recognizing established situations even though
brought about by iilegal force, and acquisitive and extinctive prescription
form, it is thought, part of existing international law. Mere non-recog-
niticn, when the community of States does not fulfil the function of
preventing or restoring acquisitions by illegal force, has not appeared to
serve any useful purpose but has, instead, tended to create innumerable
legal fictions, under which at times States have acted in a manner really
inconsistent with any other basis than that of recognition of the acqui-
sition, whereas at the same time they purport not to have done so0.”

B. TREATIES, CONVENTIONS, DECLARATIONS AND STATEMENTS
1. Treaties and Conventions

Anti-War Treaty of Non-Aggression and Concsiliation (Rio de Janeiro,
1933)
Article 2. They declare that as between the High Contracting Parties
territorial questions must not be settled by violence, and that they will not
recognize any territorial arrangement which is not obtained by pacific
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means, nor the validity of the occupation or acquisition of territories that
may be brought about by force of arms.

Convention of Montevideo {1933)

Article 11. The contracting States definitely establish as the rule of
their conduct the precise obligation not te recognize territorial acquisitions
or special advantages which have been obtained by force whether this
consists in the employment of arms, in threatening diplomatic representa.
tions, or in any other effective coercive measure. The territory of a State
is inviolable and may not be the object of military occupation nor of
other measures of force imposed by another State directly or indirectly
or for any motive whatever even temporarily.

The Bogotd Charter (1948)

Article 17. The territory of a State is inviolable; it may not be the
object, even temporarily, of military occupation or of cther measures of
force taken by another State, directly or indirectly, on any grounds
whatever. No territorial acquisitions or special advantages obtained either
by force or by other means of coercion shall be recognized.

2. Resolutions, declarations and projects adopted by
inter-governmental bodies

Recommendation, The Right of Conquest (Washington, 1890)

First. That the principle of conquest shall not, during the continuance
of the treaty of arbitration, be recognized as admissible under American
public law.

Second. That all cessions of territory made during the continuance
of the treaty of arbitration shall ke void if made under threats of war orin
the presence of an armed force.

Inter-American Declaration of 3 August 1932

. « « The American nations further declare that they will not recognize
any territorial arrangement of thic controversy (Chaco dispute) which
has not been obtained by peaceful means nor the validity of territorial
acquisitions which may be obtained through occupation or conquest by
force of arms.

Declaration of Principles of Inter-American Solidarity and Co-operation

{Buenos Aires, 1936)

Declares:

That the following principles are accepted by the American community
of nations:

Proscription of territorial conquest and that, in consequence, no
acquisition made through violence shall be recognized.

Atlantic Charter (1941)

Second, they desire to see no territorial changes that do not accord
with the freely expressed wishes of the peoples concerned.
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Inter-Americ.: - Juridical Commiitee (1942)
Hence, no territorial conquest, occupation or transfer of territory

brought about by force or by other methods of effective coercion, shall
be valid or be recognized as having any degree of legality whatever.

Declaration of Mexico (1945)

The American community maintains the following essential principles
as governing the relations among the States composing it:

4. The territory of the American States is inviolable and also im-
mutable, except when changes are made by peaceful agreement.

5. The American States do not recognize the validity of territorial
conquests.

Pan American Union. Governing Board (1946)

IX. The territory of a State is inviolabie and may not be the object
of military ocenpation or of other measures of force taken by another
State directly or indirectly for whatever motive, even temporarily. No
territorial acquisitions or special advantages obtained by force or other
means of coercion shall be recognized.

3. Draft declarations proposed by Governments
Ecuador (1947)

Article VL. It is the duty of States to guarantee the political existence
of each and all of them and to withhold recognition of new States which
attempt to constitute themselves on the basis of the dismemberment of
existing States,

Article IX. It is illicit and unlawful to employ force between States,
and no State may take justice into its own hands, nor impose its dernands
by violence. War is prohibited as an instrument of national policy.
Accordinglv, conquests, occupations or territorial transfers effected by
force or other means of eifective compulsion are not valid nor shall they
be recognized as lawful in any degree. Similarly, agreements or treaties
concluded under duress or other forms of coercion shall not be considered
as binding between the parties nor ir relation to third parties.

4. Declarations by non-governmenial organizations and
scientific institutions
Seventh Universal Peace Congress (1896)
Article 6. No right of conquest exists.
Americar Institute of International Law (1925)
Project No. 8. Fundamental rights of American Republics.

2. No American Republic can cede any part whatever of its territory
to a non-American nation, even if it consents to do so.

3. No nation shall hereafter, for any reason whatsoever, directly or
indirectly, occupy even temporarily any portion of the territory of an
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American Republic in order to exercise sovereignty therein, even with
the consent of the said Republic.
Project No. 30. Conquest.

The American Republics . . . animated by the desire of preserving the
peace and prosperity of the continent, for which it is indispensable that
their mutual relations be based upon principles of justice and upon
respect for law, solemnly declare as a fundamental concept of American
international law that, without criticizing territorial acquisitions effected
in the past, and without reference to existing controversies:

In the future (ziritorial acquisitions obtained by means of war or under
the menace of war or in presence of an armed force, to the detriment of
any American Republic, shall not be lawful; and that

Consequently territorial acquisitions effected in the future by these
means cannot be invoked as conferring title; and that

Those obtained in the future by such means shall be considered null
in fact and in law.

5. Statements by jurists and publicists

David Dudley Field (1872)

48. Congquest includes any mode of obtaining possession of territory
against the will of the Power by which it was previously occupied.

Acquisition by conquest becomes complete by the continuance of
peaceful possession.

Victor M. Matvrtua (1931)

IIX. States are obliged to withhold their recognition of territorial
acquisitions effected by means of war, under threat of war, or in the
presence of an armed force.

Alejandro Alvarez (1931)
Article 14. No territory may be acquired except by peaceful means.
Territorial acquisitions or special advantages which have been obtained
by force, whether this consists in the employment of arms, in threatening
diplomatic representations, or in any other effective measures of coercion,
shall not be recognized.

ARTICLE 19
CO-OPERATION IN THE PREVENTION OF ACTS OF FORCE

It is the duty of every State to afford the community of States every
kind of assistance in whatever action that community undertakes, and it
should abstain from rendering assistance to any State against which the
community is conducting preventive or coercive action.
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A. COMMENTS AND OBSERVATIONS OF GOVERNMENTS

Dominican Republic

“Articles 19 and 20 which refer to co-operation among States and have
the same objective might be combined in one text.”

Greece

“Articles 19 and 20 ought not to appear in the proposed declaration,
since the obligations in question are established by particular inter-
national law (Charter of the United Nations) and not by general
international law. The Greek Government thinks it inadvisable to include
in the declaration principles which are laid down solely by particular inter-
national law, but are not recognized by general international law. In its
opinion, a proclamation of such general scope as the declaration in
question should be confined to principles which can be based on general
international law or on generally accepted postulates.”

Turkey
See comments on article 16.

United Kingdom
See comments on article 15.

B. TREATIES, CONVENTIONS, DECLARATIONS AND STATEMENTS
1. Treaties and Conventions

Convention for the Maintenance, Preservation and Re-establishment of
Peace. (Buenos Aires, 1936)

Article I. In the event that the peace of the American Republics is
menaced, and in order to co-ordinate efforts to prevent war, any of the
Governments of the American Republics signatory to the Treaty of Paris
‘of 1928 or to the Treaty of Non-Aggression and Conciliation of 1933, or
to both, whether or not a member of other peace organizations, shall
consult with the other Governments of the American Republics, which,
in such event, shall consult together for the purpose of finding and adopt-
ing methods of peaceful co-operation.

Article II. In the event of war, or a virtual state of war between
American States, the Governments of the American Republics represented
at this Conference shall undertake without delay the necessary mutual
consultations, in order to exchange views and to seek, within the obliga-
tions resulting from the pacts above mentioned and from the standards
of international morality, a method of peaceful collaboration; and, in
the event of an international war outside America which might menace
the peace of the American Republics, such consultation shall also take
place to determine the proper time and manner in which the signatory
States, if they so desire, may eventually co-operate in some action tending
to preserve the peace of the American continent.
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Inter-American Treaty of Reciprocal Assistance (Rio de Janeiro, 1947)

Article 3. (1) The High Contracting Parties agree that an armed
attack by any State against an American State shall be considercd as an
attack against all the American States and, consequently, each one of
the said Contracting Parties undertakes to assist in meeting the attack in
the exercise of the inherent right of individual or collective self-defence
recognized by Article 51 of the Charter of the United Nations.

(2) On the request of the State or States directly attacked and until
the decision of the Organ of Consultation of the Inter-American System,
each one of the Contracting Parties may determine the immediate
measures which it may individually take in fulfilment of the obligation
contained in the preceding paragraph and in accordance with the prin-
ciple of continental solidarity. The Organ of Consultation shall meet
without delay for the purpose of examining those measures and agreeing
upon the measures of a collective character that should be taken.

Charter of the United Nations (1945)

Article 2. (5) All Members shall give the United Nations every assist-
ance in any action it takes in accordance with the present Charter, and
shall refrain from giving assistance to any State against which the United
Nations is taking preventive or enforcement action.

The Bogotd Charter (1948)

Article 5. The American States reaffirm the following principles:

{f) An act of aggression against one American State is an act of
aggression against all the other American States;

Article 24. Every act of aggression by a State against the territorial
integrity or the inviolability or against the sovereignty or political
independence of an American State shall be considered an act of aggres-
sion against the other American States.

2. Resolutions, declarations and projects adopted by
inter-governmental bodies

Declaration of Principles of Inter-American Solidarity and Co-operation

(Buenos Aires, 1936)

(1) That the American Nations, true to their republican institutions,
proclaim their absolute juridical liberty, their unqualified respect for their
respective sovereignties and the existence of a common democracy
throughout America.

(2) That every act susceptible of disturbing the peace of America
affects each and every one of them, and justifies the initiation of the
procedure of consultation provided for in the Convention for the Mainten-
ance, Preservation and Re-establishment of Peace, signed at this Con-
ference. . . .
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Declaration of American Principles (Lima, 1938)

(6) Peaceful collaboration between representatives of the various
States and the development of intellectual interchange among their
peoples is conducive to an understanding by each of the problems of the
other as well as of problems common to all, and makes more readily
possible the peaceful adjustment of international controversies.

(8) International co-operation is a necessary condition to the mainte-
nance of the afore-mentioned principles.

The Second Meeting of the Ministers of Foreign Affairs of the American
Republics (Havana, 1940)

Resolution XV.

Declares: That any attempt on the part of a non-American State
against the integrity or inviolability of the territory, the sovereignty or the
political independence of an American State shall be considered as an
act of aggression against the States which sign this declaration.

In case acts of aggression are committed or should there be reason to
believe that an act of aggression is being prepared by a non-American
nation against the integrity or inviolability of the territory, the sovereignty
or the political independence of an American nation, the nations signatory
to the present declaration will consult among themselves in order to agree
upon the measures it may be advisable to take.

All the signatory nations, or two or more of them, according to circum-
stances, shall proceed to negotiate the necessary complementary agree-
ments so as to organize co-operation for the defence and the assistance that
they shall lend each other in the event of aggressions such as those referred
to in this declaration.

3. Draft declarations proposed by Governments
Brazil (1945)

V. The American States are firmly resolved to keep themselves united
as a bloc against any extra-continental aggression, and they still consider
as a wrong committed against themselves any aggression against any one
of them; they are therefore determined to participate in the defence of
the sister nation attacked, in the way and under the conditions that may
be agreed upon among them all.

VI. However, if the aggression against an American State should
come from another American State, the other States should, through
procedures of consultation, reach an immediate agreement in order to
examine the circumstances of the case and lend proper help to the victim
of the aggression.
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4. Declarations by non-governmental organizaiions and
scientific institutions

International Juridical Union (1919)

Article V. (f) Unite their efforts to anticipate, prevent, and, even-
tually put an end to wars.

International Law of the Future (1944) :
Principle 8. Each Sfate has a legal duty to take, in co-operation with
other States, such measures as may be prescribed by the competent
agency of the community of States for preventing or suppressing a use
of force by any State in its relations with another State.
5. Statements by jurists and publicists

Alejandro Alvarez (1931)
Article 25. States must: . . . (k) Unite their efforts to anticipate,
prevent, and eventually put an end to wars.

ARTICLE 20

CO-OPERATION IN THE PURSUIT OF THE AIMS
OF THE COMMUNITY OF STATES

It is the duty of every State to take, in co-operation with other States,
the measures prescribed by the competent organs of the community of
States in ovder to prevent or put down the use of force by a State in its
relations with another State, or in the general interest.

A. COMMENTS AND OBSERVATIONS OF GOVERNMENTS
Dominican Republic
See comments on article 19.

Greece
See comments on article 19.

United Kingdom
See comments on article 15.

B. TREATIES, CONVENTIONS, DECLARATIONS AND STATEMENTS
1. Treaties and Conventions

2. Resolutions, declarations and projects adopted by
inter-governmental bodies
Pan American Union. Governing Board (1946)

XIX. The American States, aware of the evident efficacy of the
friendly interchange of views, especially through the procedure of con-
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sultation, may bring for the consideration of the American Governments
any proposal or situation in the examination or solution of which the said
States have a common interest.

XX. The American States reiterate their adherence to the policy of
the “Good Neighbour,” which expresses an aspiration that is common to
all the American nations; and consider that this policy is a standard which
should govern their common relations.

XXI. The American States, fully cognizant of the geographic and
historical factors to which the Pan American movement owes its origin,
reaffirm their faith in the principle of continental solidarity and proclaim
their unswerving loyalty to the Inter-American System; and, in conse-
quence, they will fulfil in good faith all their obligations as members of
that System.

XXII. The American States, in renewing their intention to strengthen
continental solidarity, also proclaim their determination to conduct them-
selves as members of the world community; and, in consequence, they
will fulfil in good faith all their obligations as members of the world
organization.

3. Draft declarations proposed by Governments
Cuba (1945)

IX. The nations belonging to the Organization proclaim the need for
accepting the decisions of the latter through the acceptance of the agree-
ments of the majority, the unqualified respect for the individual national
sovereignties, and the solidarity among all peoples of the world, and
affirm their decision to maintain and defend these principles against any
foreign intervention or activity which might endanger them.

X. Every State has the duty to employ all the spiritual and material
means at its disposal in order to maintain and strengthen peace, harmony,
and trade among all the nations of the world, as indispensable requisites
for the effective discharge of the duty which rests upon them in the
universal historic process of civilization and culture.

Ecuador (1947)

Article XV. Economic co-operation is the duty of each State with the
object of promoting the common prosperity of all peoples and of avoid-
ing distress, poverty, malnutrition or ill-health, which, in affecting one
of them, affects them all.

Article XVIII. The States pledge themselves to observe the “Good
Neighbour” policy in their mutual relations.

4. Declarations by non-governmental organizations and
scientific institutions

International Juridical Union (1919)

Article V. (g) Participate in the creation, functioning, and development
of all international services.
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International Law of the Future (1944)

Principle 5. Each State has a legal duty to co-operate with other
States in establishing and maintaining agencies of the community of
States for dealing with matters of concern to the community, and to col-
laborate in the work of such agencies.

5. Statements by jurists and publicists

F. N. Keen (1923)

VI. Preservation of Peace and Enforcement of International Obliga-
tions. Every State shall do all things within its power which are necessary
to give effect to a requisition (issued by a tribunal or authority having
jurisdiction fo issue the same) requiring all States to co-operate for the
purpose of restraining any breach of the peace of the world or for the
purpose of ensuring compliance with international laws, conventions or
obligations.

X. Information and Evidence. All States shall afford to the League
of Nations and its Tribunals, Bureaux and Commissions, and to the
Permanent Court of International Justice, all such information and evi-
dence, within their power, as may be required for the purpose of the
investigation of international questions, the settlement of intﬁmational
relations, and the adjustment of international differences.

Victor M. Maiirtua (1931)

VII. In matters affecting the community of States, and especially in
so far as concerns the creation and sanction of general rules of law and
the organization of public international services, it is the duty of States
to enter into harmonious collaboration. They must restrict their activities
to the limits necessarily set in consideration of general interests and of the
protection of those individual rights which are directly recognized by
international law. No State may be exonerated from the obligations of
co-operation, or from the limits imposed upon all, by the State comprising
the international community.

Alejandro Alvarez (1931)

Article 25. States must: ... (j) Participate in the creation, function-
ing, and development of international services.
ARTICLE 21

MAINTENANCE OF CONDITIONS CALCULATED TO
ENSURE INTERNATIONAL PEACE AND ORDER

It is the duty of every State to ensure that the conditions prevailing
within its territory do not threaten international peace and order and, to
that end, it must treat its own population in a manner which does not
violate the dictates of humanity and justice, or offend the conscience of
mankind.
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A. COMMENTS AND OBSERVATIONS OF GOVERNMENTS

India

“The following words may be added to this article: ‘and in a manner
which promotes respect for human rights and for fundamental freedoms
for all without distinction as to race, sex, language or religion.” ”
Mexico

“The Government of Mexico proposes with reference to clause 21 that
it should be established that the fulfilment of such an obligation should
not be subject to the unilateral pressure of another State or States, since
any such action would violate the principle of non-intervention and
might offer a pretext for undue political coercion, as happened during the
Nazi regime in the case of German minorities living in various countries
of Europe before the war.” '

United Kingdom
See comments on articles 4 and 23.

Venezuela

“The principle that each State should avoid creating conditions in its
territory which threaten international peace and order and that it must
ensure that its population enjoys conditions which do not violate the
dictates of humanity and justice, is an excellent one but should be com-
pleted by a formula providing for the adoption of minimum standards
defining such rights (Bill of Human Rights).”

B. TREATIES, CONVENTIONS, DECLARATIONS AND STATEMENTS
1. Treaties and Conventions

2. Resolutions, declarations and projecis adopted by
inter-governmental bodies

Resolution, Peaceful Orientation of the American Peoples (Mexico, 1945)

1. That the American States shall, by all means at their disposal, strive
to spread the ideals of peace and the principles of mutual respect, and
shall curb all activities or propaganda that directly or indirectly tend to
sow hatred or division between their respective peoples.

2. That the work of dissemination and propaganda shall be carried out
principally in the primary schools in the manner determined by the
respective educational and technical agencies, and, to this end, express
mention shail be made of the contents of this Declaration in the relevant
curricula,

3. That, in order to accomplish the objectives referred to under
paragraph one hereof, the Governments shall take steps leading to the
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initiation of an active campaign through the Press, radio, motion pictures
and public lectures, or any other means of dissemination,

4. That the text of this Declaration shall be widely disseminated and,
by agreement of the American States, efforts shall be made to extend its
application to other countries. This provision can be implemented at the
next International Conference of American States.

5. That the Pan American Union study the possibility of creating an
agency for peaceful orientation and of recommending the establishment
of national ¢ommissions for peaceful orientation to complement the
activities of the projected world body.

3. Draft declarations proposed by Governments

Italy (1919)

6. All laws and regulations intended to protect the rights and interests
of workpeople shall be applied in every country without distinction of
nationality. This principle, however, is not to be considered as interfering
with the right of a State to limit the following by foreigners of particular
professions and the employment of foreign labour in certain kinds of
work.

Ecuador (1947)

Article XIII. It is the duty of States to guarantee the essential rights
of men, without distinction of race, sex or religion and to forbid anything
which tends to menace, suspend or violate them.

Article XIV. Each State must watch over public health, strive to raise
the standard of living, combat unemployment and disseminate popular
education, so as to ensure the development of democracy and to bring
about economic, social and cultural progress.

4. Declarations by non-governmental organizations and
scientific institutions

American Institute of International Law (1925)
Project No. 7. Declaration of Rights and Duties of Nations
VII. The American Republics recognize it as a fundamental duty to
furnish instructions to their nationals in their international obligations
and duties as well as in their rights and prerogatives, thus creating the
“international mind” and the public opinion which shall in the future
obtain by persuasion what force has failed to gain in the past.

Project No. 15. Responsibility of Governments

Article 1. The Government of each American Republic is obliged to
maintain on its own territory the internal order and governmental stability
indispensable to the fulfilment of international duties.
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5. Statemenis by jurists and publicists

Leone Levi (1889)

83. A State is bound to uphold law and order, and to repress sedition,
so as not to be a source of danger to itself and neighbouring States.

Victor M. Mairtua (1931)

XIV. The conservation of order within States and the guarantee of the
rights of man are essential conditions of international juridical life. In
the cases laid down by general or regional treaties of organization, the
(international) community shall be able to intervene, by means of organs
enjoying international authorization, for the purpose of ensuring the
existence, in the territory of any member State, of the minimum degree
of order necessary in order that the international rights of States and of
individuals may be effective.

Alejandro Alvarez (1931)

Article 25. States must () Maintain a political and juridical organ-
ization which will permit all persons residing in their territory to exercise
the rights and enjoy the advantages which the sentiment of internationai
justice today imposes upon all civilized people.

ARTICLE 22

DUTY NOT TO FOMENT CIVIL DISTURBANCES
IN OTHER STATES

It is the duty of every State to ensure that, within its own territory, no

activities are organized for the purpose of fomenting civil strife within the
territory of another State.

A. COMMENTS AND OBSERVATIONS OF GOVERNMENTS

Greece

See the drafting of article 4 as proposed above.

United Kingdom
See comments on article 5.
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B. TREATIES, CONVENTIONS, DECLARATIONS AND STATEMENTS
1. Treaiies and Conventions

2. Resolutions, declarations and projects adopted by
inter-governmental bodies

3. Draft declarations proposed by Governments

4. Declarations by non-governmental organizations and
’ scientific institutions

International Law of the Future (1944)

Principle 4. Each State has a legal duty to prevent the organization
within its territory of activities calculated to foment civil strife in the
territory of any other State.

5. Statements by jurists and publicists

Leone Levi (1889)
82. The State must not allow plots or conspiracies to be organized
within the State against the Sovereign of other States.

Alejandro Alvarez (1931)

Article 25. States must: (¢) Prevent the plotting on their territory of
conspiracies against the security or internal order of another State.

ARTICLE 23

EQUALITY OF OPPORTUNITY AND INTERDEPENDENCE
IN THE ECONOMIC SPHERE

Every State has the right of access, on equal terms, to the trade, com-
modities and raw materials of the world which are necessary to its eco-
nomic prosperity.

It is the duty of every State to eliminate from its economic activities
every artificial means tending to establish differences in the acquisition of
the natural products of the soil of another State, and to refrain from exer-
cising control over means of transport, from restricting trade, or from
bringing about restrictions in commercial credits and curreicy of another
State.
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A. COMMENTS AND OBSERVATIONS OF GOVERNMENTS

Dominican Republic

“An additional clause might be added at the end of the second para-
graph of article 23 as follows:

‘Equality of treatment and the adoption of just and equitable pro-
cedures in commercial exchange are recognized as fundamental principles
of the law of nations.” ”

Greece

“Though the principles it expresses are important, this article seems out
of place in the present declaration.”

India

“The Government of India feel that this article is out of place in the
draft declaration and point out that its consideration properly belengs to
the International Trade Organization.”

Mexico

“The Government of Mexico considers that the principle stated in
clause 23 of the draft calls for specially careful consideration. Due recog-
nition should be given to the reasons which might prompt industrially less-
developed countries with low. standards of living to adopt specified meas-
ures of protection with a view to stimulating yield and legitimate develop-
ment for the purpose not of attaining self-sufficiency, but of being able
truly and actively to co-operate in the various economic forms of inter-
national solidarity. It should also be clearly stated what legal or economic
means are to be considered as artificial and whether in the -economic
development of a country there should be preferential treatment for
nationals.”

Philippines
" “The Republic of the Philippines cannot conform to this article in view
of the Executive Agreement concluded between the United States of
America and the Republic of the Philippines of 4 July 1946, providing for
reciprocal trade preferences between the two countries. This agreement is
calculated to operate for a period of 28 years. The Republic of the
Philippines found it necessary to enter into a special trade arrangement
with the United States in view of its economic, material, and financial
. needs arising from the establishment of its sovereign existence which coin-
cided with the terrific devastation wrought upon our economy by the
last war.
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“It is likewise the impression of this Government that the first para-
graph of the said article appears too vague to be acceptable. The state-
ment that every State has the right of acces. to the raw materials of the
world which are necessary to its economic prosperity may give rise to
claims by industrial States that they are entitled as a matter of right to
the exploitation of the natural resources and raw materials. Such claims
might impair the sovereign right of the small countries to the unhampered
determination of their national policies affecting the utilization of their
natural resources and the raw materials extracted therefrom.

“In general, it is the view of this Government that it will give its con-
formity to the draft provided article 23 thereof be eliminated.”

United Kingdom

“Reference has already been made above in connexion with article 4
to draft articles 21 and 23. As there stated, these two articles must be
considered in close connexion with article 4. In regard to article 23 in
particul. v, His Majesty’s Government will await with much interest the
results of the efforts of the International Law Commission to state the idea
which iscontained in the present draft in a form which could be accepted
as a legislative proposition.”

Venezuela

“Article 23 is too general in character; the obligations it lays down are
too far-reaching to be accepted at the present time. Its adoption would
expose the economic life of States to the risk of paralysis at a time of grave
economic complications. What should be prohibited as a violation of
international order is discriminatory treatment directed against a par-
ticular State, and not joint measures of economic defence.”

B. TREATIES, CONVENTIONS, DECLARATIONS AMD STATEMENTS

1. Treaties and Conventions

Economic Agreement of Bogotd (1948)

Article 1. The American States, represented at the Ninth International
Conference of American States and which hereinafter shall be called the
States, declare that it is their duty to co-operate toward the solution of
their economic problems, and to conduct their international economic
relations in the American spirit of good neighbourliness.

Article 3. The States declare their intention to co-operate individually
and collectively and with other nations to carry out the principle of
facilitating access, on equal terms, to the trade, products, and means of
production including scientific and technical advances, that are needed
for their industrial and general economic development.
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2. Resolutions, declarations and projects adopted by
inter-governmental bodies

Resolution V, Economic, Commercial and Tariff Policy (Montevideo,
1933)

Resolves: That the Government of the American Republics will
promptly undertake to promote trade among their respective peoples and
other nations and to reduce high trade barriers through the negotiations
of comprehensive bilateral reciprocity treaties based upon mutual con-
cessions; and

That the Governments of the American Republics do each subscribe,
and call upon other Governments of the world to subscribe, to the policy
and undertaking, through simultaneous action of the principal nations, of
gradually reducing tariffs and other barriers to mutually profitable move-
ments of goods, services, and capital between nations, such policy and
undertaking being in words and figures as follows: . ..

The subscribing Governments declare that the principle of equality of
treatment stands and must continue to stand as the basis of all acceptable
commercial policy. Accr:¥ngly they undertake that whatever agreements
they enter into shall inclv - the most-favoured-nation clause in its uncon-
ditional and unrestricted form, to be applied to all types of contro} of
international trade, limited only by such exceptions as may be commonly
recognized as legitimate, and they undertake that such agreements shall
not introduce features which, while possibly providing an immediate ad-
vantage for the contracting parties, might react disadvantageously upon
world trade as a whole.

Recommendation, Equality of Treaiment in International Trade (Buenos
Aires, 1936)

Recommends: That the Governments of the American Republics re-
affirm the statement enunciated by the Seventh International Conference
of Amer..un States that “the principle of equality of treatment stands
and must continue to stand as the basis of all acceptable commercial
policy”.

That each Government declare its determination to bend every effort,
having in mind the different national economies, towards the objective of
enforcing in all the phases of its general commercial policy the peaceful
and equitable principles of equality of treatment, and recommends that
the Governments of all countries adopt this principle in their commercial
policies, and in accordance therewith suppress as soon as possible all dis-
criminatory practices including those arising in connexion with import
licence systems, exchange control, and bilateral clearing and compensation
agreements.
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Recommendations, Restrictions on International Trade (Buenos Aires,
1936)

Recommends: 1. That the American States abstain, so far as possible,
from raising or augmenting tariff barri=rs and every other kind of restric.
tions which directly or indirectly hinder international trade and resulting

payments;

2. That immediately, and to the extent that the several national econ-
omies permit, a policy of abolishing and gradually reducing the said exces-
sive or unreasonable prohibitions and restrictions upon international com-
merce be undeitaken and carried forward by each of the said States,
through the conclusion or revisior of bilateral econcmic or commercial
agreements and treaties and through unilateral action by each country.

Economic Charter of the Americas (Mexico, 1945)

The fundamental economic aspiration of the peoples of the Americas,
in common with peoples everywhere, is to be able to excrcise effectively
their natural right to live decently, and work and exchange goods produc-
tively, in peace and with security.

Declaration of Objectives. The American Republics collaborating in
the war effort, fully aware of their traditionally close relations and of their
position and responsibility as an integral part of the world community,
declare their firm purpose to collaborate in a programme for the attain-
ment of':

1. The continuation of mobilization of their economic resources until
the achievement of total victory.

2. An orderly transition of the economic life of the Americas from war-
to peace-time conditions with joint action looking to the maintenance of
the economic stability of the American Republics during such transition
period.

3. A constructive basis for the sound economic development of the
Americas through the development of natural resources; increased in-
dustrialization; improvement of transportation; modernization of agri-
culture; development of power facilities and public works; the encourage-
ment of investment of private capital, managerial capacity, and technical
skills; and the improvement of labour standards and working conditions,
including collective bargaining, all leading to a rising level of living and
increased consumption.

Declaration of principles: 1. Rising levels of living; 2. Equality of
access; 3. International commercial policy; 4. Private agreements which
restrict international trade; 5. Elimination of excesses of economic nation-
alista; 6. Just and equitable treatment for foreign enterprise and capital;
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7. Endorsement of financial and agricultural proposals; 8. Private enter-
prise; 9. International action to facilitate distribution of production sur-
plvr-s; 10, Labour.

Atlantic Charter (1941)

Fourth, they will endeavour, with due respect for their existing obliga-
tions, to further the enjoyment by all States, great or small, victor or van-
quished, of access, on equal terms, to the trade and to the raw materials
of the world which are needed for their economic prosperity.

Pan American Union. Governing Board (1946)

XVIIL. The American States proclaim the principle of equality of
access to the trade and raw materials of the world and to the producers’
goods which are needed for their industrial and commercial development.
In order to realize these aims, the American Staties recognize the duty to
co-operate for the prevention or elimination of unjust discriminations;
to reduce barriers injurious to international trade; to avoid practices which
obstruct international trade and to eliminate the excesses which may
result from economic nationalism.

3. Draft declarations proposed by Governments

Italy (1919)

3. Every State has the right to participate in international commerce
and traffic in conditions of legal equality. This freedom or equality shall,
however, not be affected by any restrictions, such as customs and sanitary
regulations, which a State in its own interest may require to impose.

5. The international distribution of the foodstuffs and raw materials
required to sustain healthy conditions of life and industry, must be con-
trolled in such a way as to secure to every country whatever is indispens-
able to it in this respect.

Cuba (1945)

VI. Al States have the right to access, on equal terms, to the trade,
the markets, and the raw materials of the world needed for their economic
prosperity.

"The economic independence of the nations requires the elimination from
their activities in this regard of all artificial measures leading to discrimina-
tion against the natural or spontaneous products of the soil of another
State, to control of the means of transportation, to restriction of reciprocal
trade, of to contraction of commercial credit or of the foreign exchange of
another country.

The principle of economic reciprocity is the foundation of and the guide
to world solidarity.
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Ecuador (1947)

Article XVI. States shall have equal access to trade and the raw
materials of the world, and to the factors of production necessary for their
industrialization and economic development. Consequently they recog-
nize the duty to co-operate in order to prevent and eliminate unjust dis.
criminations; to lower barriers harmful to international trade; to avoid
practices which obstruct such trade and eliminate the excesses which may
result from economic nationalism.

4. Declarations by non-governmental organizations and
scientific institutions

5. Statements by jurists and publicists

Henri La Fontaine (1916)

Article 11. The exploitation of the globe is managed by the States in
the collective interest of men, and so as to facilitate and develop to the
utmost the exchange of raw materials and of manufactured products.

ARTICLE 2¢

PROHIBITION OF PACTS INCOMPATIBLE WITH THE
DISCHARGE OF INTERNATIONAL OBLIGATIONS

It is the duty of every State to refrain from concluding with other
States agreements, the observance of which is inconsistent with the dis-
charge of its obligations under international law or under the constituent
pact of the community of States.

A. COMMENTS AND OBSERVATIONS OF GOVERNMENTS
Greece
“Same observation for this ‘article (as for article 23). While the first
part of the text appears to require no comment, the second part pertains
to particular international law (Charter of the United Nations).”

B. TREATIES, CONVENTIONS, DECLARATIONS AND STATEMENTS

Treaties and Conventions

Charter of the United Nations (1945)

Article 2. (2) All Members, in order to ensure to all of them the
rights and benefits resulting from membership, shall fulfil in good faith
the obligations assumed by them in accordance with the present Charter.

Article 103. In the event of a conflict between the obligations of the
Members of the United Nations under the present Charter and their
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obligations under any other international agreement, their cbligations

under the present Charter shall prevail.

Inter-American Treaty of Reciprocal Assistance (Rio de Janeiro, 1947)
Article 10. None of the provisions of this Treaty shall be construed as

impairing the rights and obligations of the High Contracting Parties

under the Charter of the United Nations.

The Bogoté Charter (1948)

Article 102. None of the provisions of this Charter shall be construed as
impairing the rights and obligations of the Member States under the
Charter of the United Nations.

2. Resolutions, declarations and projects adopted by
inter-governmental bodies

3. Draft declarations proposed by Governments

Ecuador (1947)

Article XIX. It is the duty of States to fulfil in good faith the obliga-
tions imposed upon them as Members of the Regional Community, of the
United Nations and of the World Community.

4. Declarations by non-governmental organizations and
scientific institutions
International Law of the Future (1944)

Principle 10. Each State has a legal duty to refrain from entering into
any agreement with another State, the performance of which would be
inconsistent with the discharge of its duties under general international
law.

5. Statements by jurists and publicists
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Vi. APPENDICES
A. TEXTS OF TREATIES, CONVENTIONS AND DECLARATIONS
1. TREATIES AND CONVENTIONS

No. 1
SeveNTH INTERNATIONAL CONFERENGCE OF AMERICAN States (1933)

Convention on Rights and Duties of Statesid7

Article 1. The State as a person of international law should possess the fol-
lowing qualifications; (&) a permanent population; (b) a defined territory; (¢) a
government; and (d) capacity to enter into relations with the other States.

Ariicle 2. The Federal State shall constitute a sole person in the eyes of
international law.

Article 3. The political existence of the State is independent of recognition
by the other States. Even before recognition the State has the right to defend
its integrity and independence, to provide for its conservation and prosperity,
and consequently to organize itself as it sees fit, to legislate upon its interests,
administer its services, and tc define the jurisdiction and competence of its
courts.

The exercise of these rights has no other limitation than the exercise of the
rights of other States according to international law.

Article 4. States are juridically equal, enjoy the same rights, and have equal
capacity in their exercise. The rights of each one do not depend upon the power
which it possesses to assure its exercise, but upon the simple fact of its exist-
ence as a person under international law.

Article 5. The fundamental rights of States are not susceptible of being af-
fected in any manner whatsoever.

Article 6. The recognition of a State merely signifies that the State which
recognizes it accepts the personality of the other with all the rights and duties
determined by international law. Recognition is unconditional and irrevocable.

Article 7. The recognition of a State may be express or tacit. The latter
results from any act which implies the intention of recognizing the new State.

Article 8. No State has the right to intervene in the internal or external af-
fairs of another

Article 9. The jurisdiction of States within the limits of national territory
applies to ail the inhabitants.

Nationals and foreigners are under the same protection of the law and the
national authorities and the forsigners may not claim rights other or more ex-
tensive than those of the nationals.

Article 10. The primary interest of States is the conservation of peace. Dif-

LY

3% This Convention has been ratified by the following sixteen American States:
Brazil, Chile, Colombia, Ccsta Rica, Cuba, Dominican Republic, Ecuador, El
Salvador, Guatemala, Haiti, Honduras, Mexico, Nicaragua, Panama, United States
and Venezuela. Text from The International Conferences of American States, First
Supplement, 1933-1940, Washington, 1940, pp. 121-124.
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ferences of any nature which arise between them should be settled by recognized
pacific methods. )

driicle 11. The Contracting States definitely establish as the rule of their
conduct the precise obligation not to recognize territorial acquisitions or special
advantages which have been obtained by force whether this consists in the
employment of arms, in threatening diplomatic representations, or in any other
effective coercive measure. The territory of a State is inviolable and may not
be the object of military occupation nor of other measures of force imposed by
another State directly or indirectly or for any motive whatever even temporarily.

Article 12, The present Convention shall not affect obligations previously
entered into by the High Contracting Parties by virtue of international agree-
ments. :

No. 2
Unrrep NatioNs CONFERENGE ON INTERNATIONAL ORGANIZATION (1945)

Charter of the United Nations158

Article 2. The Organization and its Members, in pursuit of the Purposes stated
in Article 1, shall act in accordance with the following Principles.

1. The Organization is based on the principle of the sovereign equality of
all its Members. '

2. All Members, in order to ensure to all of them the rights and benefits
resulting from membership, shall fulfil in good faith the obligations assumed
by them in accordance with the present Charter.

3. All Members shall settle their international disputes by peaceful means in
such a manner that international peace and security, and justice, are not en-
dangered.

4. All Members shall refrain in their international relations from the threat
or use of force against the territorial integrity or political independence of any
State, or in any other manner inconsistent with the Purposes of the United
Nations.

5. All Members shall give the United Nations every assistance in any action
it takes in accordance with the present Charter, and shall refrain from giving
assistance to any State against which the United Nations is taking preventive
or enforcement action.

6. The Organization shall ensure that States which are not Members of the
United Nations act in accordance with these Principles so far as may be
necessary for the maintenance of international peace and security.

7. Nothing contained in the present Charter shall authorize the United Na-
tions to intervene in matters which are essentially within the domestic jurisdic-
tion of any State or shall require the Members to submit such matters to settle-
ment under the present Charter; but this principle shall not prejudice the ap-
plication of enforcement measures under Chapter VIL.

% The content of Article 2 of the United Nations Charter is primarily based on
the Dumbarton Oaks Proposals. According to the report of Committee I to Com-
mission ¥, “The chapter on ‘Principles’ sets, in the same order of ideas, the methods
and regulating norms according to which the Organization and its Members shall
do their duties and endeavour to achieve the common ends”.
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No. 3
Ninta InTERNATIONAL CONFERENGE OF AMERICAN STATES (1948)

Charter of the Organization of American Statesit®

CHAPTER HI
Fundamental Rights and Duties of States

Article 6. States are juridically equal, enjoy equal rights and equal capacity
to exercise these rights, and have equal duties. The rights of each State depends
not upon its power to ensure the exercise thereof, but upon the mere fact of its
existence as a person under international law.

Article 7. Every American State has the duty to respect the rights enjoyed
by other States in accordance with international law.

Article 8. The fundamental rights of States may not be impaired in any
manner whatsoever.

Article 9. The political existence of a State is independent of its recognition
by other States. Even before being recognized, the State has the right to defend
its integrity and independence, to provide for its preservation and prosperity,
and, consequently, to organize itself as it thinks best, to legislate concerning
its interests, to administer its services, and to determine the jurisdiction and
competence of its courts. The exercise of these rights is limited only by the
exercise of the rights of other States in accordance with international law.

Article 10. Recognition implies that the State granting it accepts the per-
sonality of the new State with all the rights and duties that international law
provides for the two States.

Article 11. The right of each State to protect itself and to live its own life
does not authorize it to commit unjust acts against another State.

Artiele 12, The jurisdiction of-States within the limits of their national ter-
ritory is exercised equally over all the inhabitants, whether nationals or aliens.

Article 13. Each State has the right to develop its cultural, political and
economic life freely and naturally. In this free development, the State shall
respect the rights of the individual and the principles of universal morality.

Article 14. Respect for and the faithful observance of treaties constitute a
standard for the development of peaceful relations among States. Intematxonal
treaties and agreements should be public.

Article 15. No State or group of States has the right to intervene, dirvectly
or indirectly, for any reason whatever, in the internal or external affairs of any
other State. The foregoing principle prohibits not only armed force but also
any other form of interference or attempted threat against the personality of
the State or against its political, economic and cultural elements.

Article 16. No State may use or encourage the use of enforcement measures
of an economic or political character in order to force the sovereign will of
another State and obtain from it advantages of any kind.

Article 17. The territory of a State is inviolable; it may not be the object,
even temporarily, of military occupation or of other measures of force taken
by another State, directly or indirectly, on any ground whatever. No territorial

¥ According to Article 109 the Charter shall enter into force among the ranfymg
States when two-thirds have deposited their ratifications. English text released by
the Pan American Union.
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acquisitions or special advantages obtained cither by force or by other means
of coercion shall be recognized. .

Article 18. The American States bind themselves in their international rela-
tions not to have recourse to the use of force, save in the case of self-defence in
accordance with existing treaties, or in fulfilment therecof.

Article 19. Measures adopted for the maintenance of peace and security in
accordance with existing treaties do not constitute a violation of the prin-
ciples set fosth in articles 15 and 17.

2. RESOLUTIONS, DECLARATIONS AND PROJECTS ADOPTED
) -BY INTER-GOVERNMENTAL BODIES:

No. 4
InTERNATIONAL CoMMISSION OF AMERICAN Jumists (1927)

Project II, States: Existence, Equality, Recognition18®

Article 1. The State, as a person of international law, must fulfil the follow-
ing requirements:

(1) Permanent population;

(2) Definitely determined territory;

(3) Constituted government;

(4) Capacity to enter into relations with other States;

(5) Degree of civilization such as euables it to observe the principles of

international law.

Article 2. States are equal before the law, enjoy equal rights, and have
equal capacity to exercise them. The rights of each ave dependent not upon the
power which it possesses to ensure the exercise of them but solely upon the
fact of their existence as a person of international law.

Article 3. No State may intervere in the internal affairs of another.

Article 4. A Federal State constitutes a single international person.

Article 5. The political existence of the State is independent of its recogni-
tion by other States. Even before recognition the State has the right to defend
its integrity dnd independence, to provide for its conservation and prosperity,
and consequently to adopt whatever organization it considers proper, to legislate
concerning its own interests, to administer its own services, and to determine the
jurisdiction and competency of its tribunals. The exercise of these rights is
limited only by the exercise of the rights of other States, by trcaties and by the
principles of international law.

Article 6. The recognition of a Staie signifies that the State which recognizes
it accepts the personality of the other State, with all the rights and obligations
established by international law.

Recognition is unconditional and irrevocable.

The recognition of a Government has for its object the commencement of

10 The International Commission of American Jurists was provided for in a
resolution of the Third Pan American Couference, held at Rio de Janeiro in 1906.
The Commission met for the first time in 1912 and again in 1927. In this second
meetingbthe Commission prepared twelve draft conventions on public international
law to be submitted to the Sixth Conference, Project II being one of them. Text
from International Commission of Jurists, Public International Law, Pan American
Union, 1927, pp. 89.
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diplomatic relations with such Government, or the normal continuation of
relations previously existing,

Article 7. The recognition of a State or Government may be express or
tacit. Tacit recognition results from any act implying an intention to recognize
the new State or Government.

Article 8. A Government is to be recognized whenever it fulfils the following
conditions:

(1) Effective authority with a probability of stability and consolidation, the
orders of which, particularly as regard taxes and military service, are accepted
by the inhabitants.

(2) Capacity to discharge pre-existing international obligations, to contract
others, and to respect the principles established by international law.

Article 9. A State loses its international personality only when it separates
into two or more States, when it voluntarily incorporates itself with another
State, or when it unites with another to form a single State.

No. 5
Ewcata INTERNATIONAL CONFERENGE OF AMERICAN StaTEs (1938)

Declaration of American Principlesi®t

Whereas:

The need for keeping alive the fundamental principles of relations among
nations was never greater than today; and

Each State is interested in the preservation of world order under law, in
peace with justice, and in the social and economic welfare of mankiid,

The Governments of the American Republics

Resolve:

To proclaim, support and recommend, once again, the following principles,
as essential to the achievement of the aforesaid objectives:

1. The intervention of any State in the internal or external affairs of another
is inadmissible.

2. All differences of an international character should be settled by peaceful
means.

3. The use of force as an instrument of national or international policy is
proscribed.

4. Relations between States should be governed by the precepts of inter-
national law.

5. Respect for and the faithful observance of treaties constitute the indis-
pensable rule for the development of peaceful relations between States, and
treaties can only be revised by agreement of the contracting parties.

6. Peaceful collaboration between representatives of the various States and
the development of intellectual interchange among their peoples is conducive
to an understanding by each of the problems of the other as well as of problems
common fo all, and makes more readily possible the peaceful adjustment of
international controversies.

7. Economic reconstruction contributes to national and international well-
being, 'as well as to peace among nations.

*®This declaration restates in a single instrument various basic principles of the
Inter-American Principles which had been proclaimed by previous Intermational
Conferences of American States. Text from The International Conference, First
Supplement, pp. 309-310.
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8. International co-operation is a necessary condition to the maintenance
of the afore-mentioned principles. :

No. 6
INTER-AMERICAN JURDICAL CoMMiTTeE (1942)

Reaffirmation of Fundamental Principles of International Law

Project of Resolution submitted to the Governments, Members of
the Pan American Union02

Whereas:

1. It has been, the practice of the American Republics at their conferences,
in their joint or individual declarations, and at the consultative meetings of
their Foreign Ministers, to reaffirm fundamental principles of international law
upon which their peace and continental solidarity are based;

2. This reaffirmation of fundamental principles has always been useful and
expedient because of the moral force which derives from it and because it
tends to strengthen the position of the American States when confronted with
new situations which challenge those principles;

3. In the presence of the grave violations of international law on the part
of non-American aggressor States, this reaffirmation of principles becomes now
all the more necessary in order to emphasize those principles and to clarify
them in the light of the new conditions with which the American community
is confronted; )

4. The American continent has developed, and desires to develop in the
future, its international life on the basis of respect for morality, traditional
principles, the observance of treaties, good faith, and the rules of humanity,
repudiating every act contrary to these essential standards of civilization.

The American Republics resolve to reaffirm in the most solemn manner the
following principles which they believe to be fundamental in the relations of
States and essential to the maintenance of peace and justice in international
relations, and declare:

I. It is a basic principle of international law that there are certain general
standards of conduct which take priority over the will of the individual State.

These standards are derived from the moral law which is the inheritance
of Christian States and which came during the nineteenth century to be
accepted also by non-Christian States as the rule of international conduct.

No distinction is recognized between the moral law as applied to individual
citizens and to nations. There is but one single standard of conduct between
nation and nation and between man and man. The development of inter-
national law should be marked by the gradual extension to nations of the
obligations recognized as binding between individual citizens.

Hence no nation may claim to be exempt from the observance of the moral
law on the ground of-political, economic or racial supremacy or of a particular
national culture which it believes to be inherently superior to that of other
States.

12 The Inter-American Juridical Committce was set up by a resolution of the
Third Meeting of the Ministers of Foreign Affairs, held at Rio de Janeiro in 1942,
being the latest agency of the Inter-American codification machinery. In pursuance
of the same resolution the Committee issued this Reaffirmation of Fundamental
Priné:ipées. Text from the American Journal of International Law, 1943, vol. 27,
pp. 21-24.
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II. Respect by each State for the personality, sovereignty and independence
of every other State constitutes the basis of international order, just as in the
relations of individuals mutual respect constitutes the essence of democracy.

Hence no State may intervene in the internal or external affairs of another.

The policy of the “Good Neighbour” is an expression of this respect for the
fundamental rights of States.

III, States are juridically equal, in the sense that they have the same
fundamental rights.

This equality derives foom the existence of the State as a person of inter-
national law and not from the power which the individual State may possess
to defend or maintain it.

In like manner this juridical equality is independent of the territorial size
of the particular State or of the degree of its material progress.

In consequence, no State may be held bound by changes in the rules of law,
whether in political or in economic matters, to which it has not freely consented.

IV. Good faith, which is a sacred principle of international law, should
govern the relations of States. Mutual trust in the pledged word is an essential
condition of the peaceful co-operation of States. Treaty obligations, freely
and voluntarily entered into, must be fajthfully observed.

It is proper to examine treaties which, by reason of new circumstances, may
admit revision with the object of improving or of bringing into complete
accord the relations between the contracting parties.

Treaties must be in the nature of open covenants openly arrived at; and
there must be no secret agreements or understandings between States.

V. The use of force between States is repudiated and outlawed; and no
State may take the law into its own hands or seek to enforce its claims by
violence.

War as an instrument of national policy is condemned.

Hence no territorial conquest, occupation or transfer of territory brought
about by force or by other methods of effective coercion, shall be valid or be
recognized as having any degree of legality whatever.

In like manner no treaties or other agreements entered into under violence
or other form of compulsion shall be recognized as binding contracts, whether
as between the parties themselves or in relation to third States.

VI. All differences or disputes between States, whatever their nature or
origin, must be settled by peaceful procedures, in accordance with the provi-
sions of international conventions, treaties and agreements, and on the basis of
established principles of international law.

When two or more States in controversy are unable to reach a peaceful
agreement, the good offices or the mediation of other States between the parties
are in order. These good offices or mediation are a friendly act in the interest
of law and justice.

When these or other measures fail, consultation should take place among
the States, with the object of formulating a collective recommendation or of
seeking to renew friendly intervention.
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No. 7
INnTER-AMERICAN CONFERENCE ON ProBLEMS oF War AND Prace (1945)

Declaration of Mexicol®

The States of America, through their Plenipoteatiary Delegates meeting at
the Inter-American Conference on Problems of War and Peace,

Declare: :

The American community maintains the following essential principles as
governing the relations among the States composing it:

1. International law is the rule of conduct for all States.

2. States are juridically equal.

3. Each State is free and sovereign, and no State may intervene in the
internal or external affairs of another.

4. The territory of the American States is inviolable and also immutable,
except when changes are made by peaceful agreement.

5. The American States do not recognize the validity of territorial conquests.

6. The mission of the American States is the preservation of peace and the
maintenance of the best possible relations with all States.

7. Conflicts between States are to be settled exclusively by peaceful means.

8. War of aggression in any of its forms is outlawed.

9. An aggression against an American State constitutes an aggression against
all American States.

10. The American States are united in their aspirations and common
interests.

11. The American States reiterate their fervent adherence to democratic
principles, which they consider essential for the peace of America.

12. The purpose of the State is the happiness of man in society. The inter-
ests of the community should be harmonized with the rights of the individual.
The American man cannot conceive of living without justice, just as he cannot
conceive of living without liberty.

13. Among the rights of man, the first is equality of opportunity to enjoy
all the spiritual and material blessings offered by civilization, through the
legitimate exercise of his activity, his industry, and his ingenuity.

14. Education and material well-being are indispensable to the development
of democracy.

15. Economic co-operation is essential to the common prosperity of the
American nations. Want among any of their peoples, whether in the form of
poverty, malnutrition, or ill health, affects each one of them and consequently
all of them jointly.

16. The American States consider as necessary the equitable co-ordination
of all interests to create an economy of abundance in which natural resources
and human labour will be utilized to raise the standard of living of all the
peoples of the Continent.

17. The inter-American community is dedicated to the ideals of universal
co-operation.

% This declaration reaffinms, in a more elaborated extent, the Declaration of
American Principles of the Lima Conference. Text from Final Act of the Inter-
American Conference on Problems of War and Peace, Mexico City, February-March,
1945 (Washington, 1945), No. XI.
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No. 8
Pan AMerican UnioN, GoverNiNG Boarp (1946)

Draft Declaration of the Rights and Duties of American Statesi8¢

I. States are juridically equal among themselves. They have the same
rights and the same obligations. This equality derives from the existence of
the State as a person of international law and not from the power which the
State may possess to defend or maintain it nor from the territorial size or
degree of progress of each State.

II. The rights which each State enjoys in accordance with international law
must be respected and protected by all other States, since right and duty are
correlative and each State has the duty to respect the rights of all the other
States.

III. The American States reiterate their adherence to the republican and
democratic principles, which they consider essential for the peace of America.

IV. The conservation of peace based on justice and law is the fundamental
criterion of conduct in the relations among the American States. Every State
has the right to a peaceful and secure existence.

V. Good faith, as an elementary requirement of law and equity, should
guide the relations of States among themselves and govern the interpretation
of their duties and the fulfilment of their obligations. Mutual confidence in
the pledged word is indispensable for peaceful co-operation among States.

VI. Treaties must be in the nature of open covenants and must be faithfully
observed.

VII. The political existence of a new State is independent of its recognition
by other States. Recognition—which is unconditional and irrevocable—signifies
that the States which recognize the new State accept its personality with all
the rights and duties which international law prescribes.

VIII. Intervention by any one or more States, dirzctly or indirectly, and
for whatever reasons in the internal or external affairs of another State is
inadmissible.

IX. The territory of a State is inviolable and may not be the object of
military occupation or of other measures of force taken by another State
directly or indirectly for whatever motive, even temporarily. No territorial
acquisitions or special advantages obtained by force or other means of coercion
shall be recognized.

X. The use of armed force is repudiated and outlawed.

XI. The measures taken by the Inter-American System or by the United
Nations for the maintenance of peace and security in accordance with inter-
national agreements, and the measures which any State may take in the exercise
of the inherent right of self-defence against armed attack, do not constitute a

*This draft declaration was prepared by the Governing Board of the Pan
American Union in pursuance of Resolution IX of the Inter-American Conference
on Problems of War and Peace (1945). Text from Pan American Union, Governing
Board, Committee on the Organization of the Inter-American System, Draft Dec-
laration of the Rights and Duties of American States. Formulated in accordance
with Resolution IX of the Inter-American Conference on Problems of War and
Peace, and submitted to the Governments of the American Republics by the Govern-
ing Board of the Pan American Union (Washington, 1946) .
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violation of principles set forth in articles VIII, IX and X of the present
Declaration.

XII. All disputes that may arise between two or more American States,
whatever their nature or origin, must be settled exclusively by peaceful pro-
~edure.

XIIL. The jurisdiction of States within the limits of national territory
applies to all the inhabitants. Nationals and aliens are under the same protec-
tion of and owe the same obedience to the law and the national authorities.

XIV, The purpose of the State is the complete development of man within
society. The interests of the community should be harmonized with those of
the individual. The American man cannot conceive of living without justice.
Neither can he conceive of living without liberty.

XV. It is the duty and the obligation of each State to respect and promote
the rights and freedoms set forth in the Declaration of the International Rights
and Duties of Man, without distinction as to race, sex, language or religion.

XVI. In order to ensure the development of democracy and for the purpose
of achieving economic, social, and cultural progress, every State should advance
public health, endeavour to raise the standard of living, combat unemployment,
and promote widespread education.

XVII. Economic co-operation is essential to the common prosperity of the
American peoples. Want among any of them in the form of poverty, malnutri-
tion or ill health affects each of them and consequently ail of them jointly.

XVIII. The American States proclaim the principle of equality of access
to the trade and raw materials of the world and to the producers’ goods which
are needed for their industrial and commercial development. In order to
realize these aims, the American States recognize the duty to co-operate for
the prevention or elimination of unjust discriminations; to reduce barriers
injurious to international trade; to avoid practices which obstruct international
trade and to eliminate the excesses which may result from economic nationalism.

XIX. The American States, aware of the evident efficacy of the friendly -
interchange of views, especially through the procedure of consultation, may
bring for the consideration of the American Governments any proposal or situa-
tion in the examination or solution of which the said States have a common
interest.

XX. The American States reiterate their adherence to the policy of the
“Good Neighbour”, which expresses an aspiration that is ccmmon to all the
American nations; and consider that this policy is a standard which should
govern their common relations.

XXI. The American States, fully cognizant of the geographic and historical
factors to which the Pan American movement owes its origin, reaffirm their
faith in the principle of continental solidarity and proclaim their unswerving
loyalty to the Inter-American System; and, in consequence, they will fulfil in
good faith all their obligations as members of that System.

XXII. The American States, in renewing their intention to strengthen con-
tinental solidarity, also proclaim their determination to conduct themselves as
members of the world community: and; in consequence, they will fulfil in good
faith all their obligations as members of the world organization.
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3. DRAFT DECLARATIONS PROPOSED BY GOVERNMENTS

No. 9
ItaLy. DELEGATION To THE Peace CoNFERENCE (1919)

Draft Scheme for the Constitution of the Society of Nationsi8s

1. Bvery State is equal before the law. Inequalities of power cannot be
invoked in justification of any act of commission or omission, or of any claim
or pretention incompatible with the respect due to the rights of others and
with the fulfilment of international duties.

The more progressive States are under the obligation of lending their assist-
ance, under the supervision of the Society of Nations, towards the proper
government of countries which have not yet reached a stage of ordered civiliza-
tion, with the object of promoting the progress of such countries.

2. Every action or attempted action constituting a curtailment of, or menace
to, the political independence or territorial integrity of a State contradicts the
principles by which international solidarity can alone be assured.

3. Every State has the right to participate in international commerce and
traffic in conditions of legal equality. This freedom or equality shall, however,
not be affected by any restrictions, such as customs and sanitary regulations,
which a State in its own interest may require to impose.

4. Navigation of the sca is free to merchant ships of every flag. Sovereign
rights over territorial waters and ports cannot be exercised in such a way as to
prejudice substantially such freedom of navigation.

5. The international distribution of the foodstuffs and raw materials re-
quired to sustain healthy conditions of life and industry, must be controlled in
such a way as to secure to every country whatever is indispensable to it in this
respect.

6. All laws and regulations intended to protect the rights and interests of
workpeople shall be applied in every country without distinction of nationality.
This principle, however, is not to be considered as interfering with the right of
a State to limit the following by foreigners of particular professions and the
employment of foreign labour in certain kinds of work.

7. No State can release itself from the obligations assumed, by entering
into any international treaty outside the scope hereof, except by the consent
of all the parties concerned or by recourse to bodies competent to solve dis-
putes arising from such independent action.

8. Secret international treaties are prohibited.

No. 10
Brazi. DerecaTioN To THE INTER-AMERICAN CONFERENCE
oN ProBLEMs oF WAr aND Prace (1945)

Declaration of Principles of States168
Whereas:
The American peoples possessed of a deep love of justice, remain sincerely
attacl}ed to the postulates of international law;

% The text reproduced herein is the Preamble of the Draft Scheme presented
at the Paris Peace Conference by the Italian delegation. Cf. D. H. Miller, The
Drafting of the Covenant, New York, 1928, vol. 2, pp. 246-247.

*The Eaglish text of this draft declaration is reproduced in the Report of the
United States Delegation, Department of State, publication 2497, p. 178,
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They wish that these postulates, notwithstanding the difficult present condi-
tions, prevail even with greater force in future international relations;

The inter-American conferences more than once have proclaimed certain
fundamental principles, but these must be reaffirmed or remembered when it
is necessary to rebuild the juridical bases of the community of nations;

The new world situation makes more urgent every day the union and soli-
darity of the American peoples for the defence of their rights and the mainte-
nance of international peace;

The Governments of the American Republics deciare and reaffirm that:

I. All Sovereign States are legally equal to one another;

II. Every State has « right to have its personality and independence re-
spected by all other members of the international community;

III. Once again, the American States condemn wars of aggression and repu-
diate the use of force in international relations, except in the exercise of
legitimate defence, duly proven, or by virtue of collective action determined
by the competent organ of the international community;

IV. All international controversies, whatever their cause or nature, must be
resolved by pacific means;

V. The American States are firmly resolved to keep themselves united as a
bloc against any extra-continental aggression, and they still consider as a wrong
committed against themselves any aggression against any one of them; they are
therefore determined to participate in the defence of the sister nation attacked,
in the way and under the conditions that may be agreed upon among them all;

VI. However, if the aggression against an American State should come from"
another American State, the other States should, through procedures of con-
sultaticn, reach an immediate agreement in order to examine the circumstances
of the case and lend proper help to the victim of the aggression.

No. 11

Cupa. DerecatioN To THE UNrtep NATioNs CONFERENCE
oN INTERNATIONAL Orcanization (1945)

Draft Declaration of Duties and Rights of States1?

Whereas:

1. The essential identity of the democratic forms of government and the
common ideals of peace and justice of the nations, manifested in the war and
in the different treaties and declarations subscribed to, have come to constitute
an international system favouring the maintenance of peace, the prescription
of war, the harmonious development of their economy and their aspirations
in all fields of political, social, scientific, and cultural activities;

2. The existence of human interests above the individual interests of each
State requires the maintenance of solidarity in principles as a foundation of
interrelated living of each and all the nations;

3. For the maintenance of world peace it is indispensable that there should
be a moral union of all democratic nations of the world, in the defence of
their common interests, on the basis of perfect equality and reciprocal respect
for their rights to self-government, independence, and free develepment, calling
for proclamation of basic principles of international law;

19 Text from documents of the United Nations Conference on International
Organization, San Francisco, 1945, vol. 3, pp. 495-499.



151

4, The drafting and development of international law, as initiated by the
international conferences, which shall continue steadily in the course of genera-
tions, must have as their basis the recognition of the fundamental duties and
rights of the States which constitute the world community of nations;

5. The declaration of these duties and rights and the great principles from
which they are derived will serve as a guide in the maintenance of international
peace and security and a basis for all the agreements that may be concluded
in accordance with international practice and the enforcement and codification
of international law.

The General Assembly of the Internatiorial Organization therefore agrees to
adopt the following:

Declaration of the Rights and Duties of the Nations

I. Every State has the right to exist, to protect and maintain its existence.
This right does not imply the right, or justify any action by a State, to protect
or maintain its existence by committing illegal acts against innocent States or
States which are not aggressors.

The political existence of a State is independent of its recognition by the
other States. A State has the right, even before recognition, to defend its
integrity and independence, to provide for its maintenance and prosperity, to
organize itself as it sees fit, to legislate on its interests, to administer its services,
and to determine the jurisdiction and qualification of its courts.

The exercise of these rights has no other limits than respect for the rights
of other States, in conformity with international law.

II. Every State has the right to independence, to secure its well-being and
its free development without interference by other States, provided that in the
pursuit of those objectives it does not violate or infringe upon the rights of
other States.

Therefore direct or indirect intervention by a State in the internal or external
affairs of another State for any reason whatever is inadmissible.

IIT1. All States are equal before the law, and each one has the same rights
as any other which is a member of the international community. In the same
way, all States have the right to claim and to assume, among the Powers of
the ‘world, the equal and independent position to which they are entitled by
natural and divine laws.

IV. Bvery State has the right to the territory included within defined fron-
tiers and the right to exercise exclusive jurisdiction over that territory and over
all persons thereon, whether native or aliens.

This right (after adequate measures with respect to aggressor nations have
been adopted, to prevent the recurrence of aggression, and after the peace
treaties have been concluded that result from World War II) involves the
duty of not recognizing the validity and the juridical effects of the acquisitions
of territories, adjustments of frontiers, or special advantages obtained by con-
quest or by force, whether through recourse to arms, threatening diplomatic
representations, or any other means of effective coercion. The territory of the
States is inviolable and cannot be the object of military occupation or any
other measures of force imposed by another State, directly or indirectly, for
any reason whatever, not even temporarily.

V. No State has the right to intervene before another State in favour of its
nationals, except through diplomatic channels, in a considered and courtecus
manner, In the event of a claim that the administrative authorities of the
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State in which an alien is residing have prevented him materially from exercis-
ing his rights before the courts of justice, or if it is proved that these courts
have denied him justice, the procedure for peaceful settlement of international
conflicts must be followed.

VI. All States have the right to access, on equal terms, to the trade, the
markets, and the raw materials of the world needed for their economic
prosperity. '

The economic independence of the nations requires the elimination from
their activities in this regard of all artificial measures leading to discrimination
against the natural or spontaneous products of the soil of another State, to
contrgl of the means of transportation, to restriction of reciprocal trade, or to
contraction of commercial credit or of the foreign exchange of another country.

The principle of economic reciprocity is the foundation of and the guide to
world solidarity.

VII. A State to which a right has been granted by international law may
demand that this right be supported and protected by all other States. The
right and the duty are correlative, and upon all there rests the obligation to
respect the right of each and perform the duties devolving upon them.

The rights of each State arc not dependent upon the power available to the
State to enable it to exercise its rights, but depend on the mere existence of
such rights as provided for by international law. The fundamental rights of
the States caunot be affected in any way.

VIII. The nations belonging to the Organization condemn war as an instru-
ment of international action. '

Any differences or disputes between the nations, whatever their nature and
whatever their origin, shall obligatorily be settled by conciliation, arbitration,
or international justice.

IX. The nations belonging to the Organization proclaim the neced for
accepting the decisions of the latter through the acceptance of the agreements
of the majority, the unqualified respect for the individual national sovereignties,
and the solidarity among all peoples of the world, and affirm their decision to
maintain and defend these principles against any foreign intervention or
activity which might endanger them.

X. Every State has the duty to employ all the spiritual and material means
at its disposal in order to maintain and strengthen peace, harmony, and trade
among all the nations of the world, as indispensable requisites for the effective
discharge of the duty which rests upon them in the universal historic process
of civilization and culture.

No. 12

Ecuapor. DELEGATION To THE GENERAL ASSEMBLY
oF THE UNirep Nations (1947)

Draft Charter of the Duties and Rights of States168

Article 1. States are juridicay equal between themselves; they have the
same rights and the same obligations.

Article II. The rights enjoyed by each State, in accordance with inter-
national law must be respected and protected by all the others; for rights and

1% Text from United Nations document A/840, 21 August 1947.
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duties are interdependent, and each State has the obligation to respect the
rights of all the others.

Article III. The States consider that republican and democratic principles
are essential for the maintenance of world peace.

Article IV. The maintenance of peace, based on justice and on law, is a
fundamental rule of conduct in relations between States and these have the right
to peaceful and secure development.

Article V. Good faith, a fundamental principle of international law, must
govern relations between States. Mutual trust in the pledged word is essential
for peaceful co-operation between them. Treaties freely and voluntarily con-
cluded must be faithfully cbserved, without its being lawful for parties to
raise questions which may change their substance or obstruct their legal execu-
tion; accordingly, Member States do not recognize as treaties those which have
been concluded in violation of the foregoing principles. Nevertheless, those
treaties shall be examined and revised which, by virtue of new circumstances,
admit of changes tending to improve or perfect relations between the High
Contracting Parties. There shall be no secret treaties, agreements or under-
standings between Member States.

Article V1. It is the duty of States to guarantee the political existence of
each and all of them and to withhold recognition of new States which attempt
to constitute themselves on the basis of the dismemberment of existing States.

drticle VII. The Government of each State is the represeiitative organ of
States in international relations. Consequently, the coming into existence of a
de facto Government in any of the States shall not affect the normality nor the
continuity of pre-existing diplomatic relations between the State in which the
change of regime has taken place and other States, except when it has been
instituted in flagrant violation of democratic principles or when it endangers
peace. .

drticle VIII. No State has the right to intervene in matters which appertain
solely to the domestic jurisdiction of another.

Article IX. Tt is illicit and unlawful to employ force between States, and no
State may take justice into its own hands, nor impose its demands by violence.
War is prohibited as an instrument of national policy. Accordingly, conquests,
occupations or territorial transfers effected by force or other means of effective
compulsion are not valid nor shall they be recognized as lawful in any degree.
Similarly, agreements or treaties concluded under duress or other forms of
coercion shall not be considered as binding between the parties nor in relation
to third parties.

Article X, The measures prescribed herein, or in the Charter of the United
Nations, for the maintenance of peace and security, in accordance with inter-
national conventions, and those which any State may adopt in the excrcise of
the inherent right of legitimate defence in case of armed attack, do not con-
stitute a violation of the principles enumerated in this Charter.

Article XI. Any controversy which may arise between two or more States,
whatever its nature or origin shall be settled exclusively by peaceful means in
order: that neither peace nor justice nor international security may be endan-
gered.

Article XII. Jurisdiction of States within the limits of their national ter-
ritory applies to all inhabitants. Nationals and aliens are under the same pro-
tection and must obey the national laws and the national authorities.
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Article XIII. Tt is the duty of States to guarantee the essential rights of
men, without distinction of race, sex or religion and to forbid anything which
tends to menace, suspend or violate them.

Article XIV. Each State must watch over public health, strive to raise the
standard of living, combat unemployment and disseminate popuiar education,
so as to ensure the development of democracy and to bring about economic,
social and cultural progress. ' .

Article XV. Economic co-operation is the duty of each State with the
object of promoting the common prosperity of all peoples and of avoiding
distress, poverty, malnutrition or ill-health, which, in affecting one of them,
affects them all.

Arficle XVI. States shall have equal access to trade and the raw materials
of the world, and to the factors of production necessary for their industrializa-
tion and economic development. Consequently they recognize the duty to co-
operate in order to prevent and eliminate unjust discriminations; to lower
barriers harmful to international trade; to avoid practices which obstruct such
trade and eliminate the excesses which may result from economic nationalism.

Article XVII. Each State has the right to use the method of consultation to
bring to the attention of Governments any proposal or situation in whose study
or solution the said States have a common interest.

Article XVIII. The States pledge themselves to observe the Good-Neighbour
Policy in their mutual relations. :

Article XIX. It is the duty of States to fulfil with good faith the obligations
imposed upon them as Members of the Regional Community, of the United
Nations and of the World Comuiunity.

Article XX. It is the duty of States to respect and to enforce respect for
the personality, sovereignty and independence of each of their number.

Article XXI. Any infringement by one or more States of the territorial
integrity or inviolability or of the political sovereignty of a State, constitutes an
act of aggression against the others.

Article XXII. It is the duty of States to protect their inhabitants against
the use of scientific discoveries which may cause unrest, alarm the people and
destroy the civilian population.

Article XXIII. States have the duty to encourage the development of the
arts and sciences and to promote their mutual development by means of cul-
tural conventions.

4. DECLARATIONS BY NON-GOVERNMENTAL ORGANIZATIONS
AND SCIENTIFIC INSTITUTIONS

No. 13
SevenTH UnNIvErsaL Peace Concress (1896)

Principles of International Lawe®

Article 1. The principles of morality and of law in regard of nations are
of like character with those applicable to individuals.

1% This Declaration of Principles of International Law was issued by the Universal
Peacc Congress at its Seventh Congress, held at Budapest in 1896. Text from
Bulletin Officiel du VIIe Congrés Universel de la Paix tenu & Budapest du 17 au 2
septembre 1896. Rédigé et publié par les soins du Bureau International de la Paix
4 Berne (Berne, 1896), pp. 139-140.
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Article 2. No one has the right to be judge in his own cause.

Article 3. No State can of right declare war against another State.

Article 4. Every dispute between nations should be settled by a juridical
method.

Article 5. The autonomy of every nation is inviolable.

Article 6. No right of conquest exists.

Article 7. Every nation has the right of legitimate self-defence.

Article 8. Every nation possesses the inalienable and imprescriptible right
of entire freedom in disposing of itself.

Article 9. Solidarity exists between all nations.

Chapter 1. Definition of international personalities

Article 10. Nations are the only international personalities.

Article 11, A nation is a group of individuals, permanently occupying a
fixed territory and taking part in the formation of a common Government
charged with the administration of justice and the maintenance of order.

Article 12. The existence of each new nation shall be brought to the knowledge
of the other nations by a notification to be made of its constitution, the
limits of its territory and the composition of its Government.

Article 13. Every annexation of one nation to another shall be notified to
the other nations by each of the nations interested.

Chapter II. Nature of internatioual personalities

drticle 14. Nations are sovereign and equal.

Article 15. No nation can adopt a name, a flag, a seal or any other visibie
sign which can create confusion between itself and another nation, unless it
has obtained in advance the assent of that nation.

Article 16. The nations may protest against acts contrary to morality and
law, committed by one of them and eventually refuse to continue ordinary
relations with such nations.

Article 17. The nations have the right of accrediting to any State which
prejudices others by the waste of its resources or which organizes or permits
the massacre of a portion of its subjects, a council of administration, the powers
and immunities of which shall be determined by an international treaty.

Article 18. The population of a colony, formed of individuals belonging to a
civilized nation, has the right of demanding its autonomy and of constituting
itself an independent nation.

Article 19. Colonies established on territories occupied by uncivilized or bar-
barous races are presumed to have been constituted with the assent of the
natigns. It shall be lawful for the nations to present their observations on the
manner in which these colonies are administered and to form themselves into
a conference for the purpose of arriving at a common agreement on measures
to be taken in any case where the nation interested takes no notice of these
observations.
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No. 14
AMERICAN INsTITUTE OF INTERNATIONAL Law (1916)

Declaration of the Rights and Duties .of Nations{10

Whereas the municipal law of civilized nations recognizes andl protects the
right to life, the right to liberty, the right to the pursuit of happiness, as added
by the Declaration of Independence of the United States of America, the right
to legal equality, the right to property, and the right to the enjoyment of the
aforesaid rights; and

Whereas these fundamental rights, thus universally recognized, create a duty
on the part of the peczles of all nations to observe them; and

Whereas, dccording to the political philosophy of the Declaration of In-
dependence of the United States, and the universal practice of the American
Republics, nations or Governments are regarded as created by the people,
deriving their just powers from the consent of the governed, and are instituted
among men to promote their safety and happiness and to secure to the people
the enjoyment of their fundamental rights; and

Whereas the nation is a moral or juristic person, the creature of law, and
subordinated to law as is the natural person in political society; and

Whereas we deem that these fundamental rights can be stated in terms of
international law and applied to the relations of the members of the society of
nations, one with another, just as thyy have been applied in the relations of
the citizens or subjects of the States forming the Society of Nations; and

Whereas these fundamental rights of national jurisprudence, namely, the right
to life, the right to liberty, the right to the pursuit of happiness, the right to
equality before the law, the right to property, and the right to the observance
thereof are, when stated in terms of international law, the right of the nation
to exist and to protect and to conserve its existence; the right of independence
and the freedom to develop itself without interference or control from other
nations; the right of equality in law and before law; the right to territory
within defined boundaries and to exclusive jurisdiction therein; and the right
to the observance of these fundamental rights; and

Whereas the rights and the duties of nations are, by virtue of*membership
in the society thereof, to be exercised and performed in accordance with the
exigencies of their mutual interdependence expressed in the preamble to the
Convention for the Pacific Settlement of International Disputes of the First
and Second Hague Peace Conferences, reccgnizing the solidarity which unites
the members of the society of civilized nations;

Therefore, The American Institute of International Law, at its first session,
held in the City of Washington, in the United States of America, on the sixth
day of January, 1916, adopts the following six articles, together with the com-
mentary thereon, to be known as its

Declaration of the Rights and Duties of Nations
I. Every nation has the right to exist, and to protect and to conserve its

™ The American Institute of International Law, founded in 1916, is a non-
governmental organization; in a sense it is the association of all the national
societies of international law of the American Republics. The present declaration
was the first scientific enactment of the Institute, Text from J. B. Scott, The
American Law Institute: Its Declaration of the Rights and Duiies of Nations,
Washington, 1916, pp. 87-88.
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existence; but this right neither implies the right nor justifies the act of the
State to protect itself or to conserve its existence by the commission of uniawful
acts against innocent and unoffending States.

II. Every nation has the right to independence in the sense that, it has a
right to the pursuit of happiness and is free to develop itself without inter-
ference or control from other States, provided that in so doing it does not
interfere with or violate the rights of other States.

III. Every nation is in law and before law the equal of every other nation
belonging to the society of nations, and all nations have the right to claim and,
according to the Declaration of Independence of the United States, “to assume,
among the powers of the earth, the separate and equal station to which the
laws of nature and of nature’s God entitle them”.

IV. Every nation has the right to territory within defined boundaries and
to exercise exclusive jurisdiction over its territory, and all persons whether
native or foreign found therein.

V. Every nation entitled to a right by the law of nations is entitled to have
that right respected and protected by all other nations, for right and duty are
correlative, and the right of one is the duty of all to observe.

VI. International law is at one and the same time both national and inter-
national: national in the sense that it is the law of the land and applicable
as such to the decision of all questions involving its principles; international in
the sense that it is the law of the society of nations and applicable as such to
all questions between and among the members of the society of nations involv-
ing its principles.

No. 15
InTERNATIONAL JURmIcAL Union (1919)

Draft of a Declaration ‘af Rights and Duties of Nationsit

The International Juridical Union,

Clonscious of the need for a declaratior of the fundamental Rights and Duties
of States in international relations;

Considering that this proclamation will help to assure the development of
international law and to facilitate the work of the League of Nations;

Adopts the following Declaration:

- Article 1. The State has the right to conserve and perpetuate its existence.

Article II. The State is independent. The independence of the State is to
be understood in the sense that it may freely develop without interference on
the part of any other State, acting on its own authority, in the exercise, either
internal or external, of its activity.

Article III. States are equal before the law.

Equality in law implies equal co-operation in the regulation of the interests
of the international community, without necessarily conferring the right of
equal participation in the constitution and functioning of the organs estab-
lished for the administration of these interests.

2 The Union (Union juridique Internationale) was established in 1919, being
primarily composed of European jurists. Its draft declaration was adopted as an
outcome of the discussion by its members of the declaration of the American
Institute reproduced as No. 19 of this appendix. French text in Séances et Travaux
de PUnion Juridique Internationale, 1920, vol. 2.
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Every State is limited in its rights by its obligation to respect the rights of
other States. -

Article V. The rights of each State are limited by the rights of other States,

States have duties toward one another.

All States likewise have duties toward the international community.

Article V. States must, in particular:

(a) Openly maintain international relations founded upon justice and equity;

(b) Rigorously observe the rules of international law;

(¢) Scrupulously respect treaties;

(d) Execute in good faith the judgements rendered by Tribunals of Arbitra-
tion;

(e) Not have recourse to arms without having exhausted all peaceful means
for the settlement of disputes;

(f) Unite their efforts to anticipate, prevent, and eventually put an end to
wars;

(g) Participate in the creation, functioning, and development of all inter-
national services.

Article VI. In the accomplishment of their duties, as in the exercise of their
rights, States must be inspired by the thought that their mission is the joint
pursuit of human welfare through the progress of civilization.

No. 16
AMERICAN INSTITUTE OF INTERNATIONAL Law (1925)

Project No. 5, Nations172

The American Republics . . . desirous of stating the elements which enter
into the international conception of the nation, have decided to adopt the
following convention:

Article 1. A nation as a person of international law should possess these
elements:

1. Population.

2. Territory. Nomadic tribes or peoples are thus excluded from this category.

3. A Government which represents the sovereign will.

4. The power of entering into relations with other nations.

5. A degree of civilization such as to enable it to observe the principles of
international law.

In this conception all the American Republics are nations.

Article 2. Natiens are legally equal. The rights of each do not depend upon
the power at its command to ensure their exercise. Nations enjoy equal rights
and equal capacity to exercise them.

¥2The Governing Board of the Pan American Union requested on 2 January
1924 the American Institute of International Law to prepare a series of projects of
international law for the next meeting of the International Commission of American
Jurists. Project No. 5 was one of these projects. Text from the American Journal
of Internatioral Law, 1926, Special Supplement, p. 309.
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No. 17
AMERICAN INSTITUTE OF INTERNATIONAL Law (1925)

Project No. 8, Fun. :mental Rights of American Nationsl®8

Whereas:

1. Since their independence the American Republics have proclaimed and
maintained certain principles destined to secure their independence, liberty, and
unrestricted development;

2. Beginning with the nineteenth century the said Republics have amplified
and developed those principles by their express or tacit consent;

3. It is necessary to state clearly those fundamental principles and at the
same time extend them to their reciprocal relations;

The American Republics have concluded the following project of Funda-
mental Rights of the Republics of the American Continent:

dArticle 1. The following principles are declared to constitute American public
law and shall be applied and respected in America by all nations:

1. The American Republics, equal before international law, have the rights
inherent in complete independence, liberty, and sovereignty. Such rights can
in no way be restricted to the profit of another nation, even with the consent of
the interested American Republics.

2. No American Republic can cede any part whatever of its territory to
a non-American nation, even if it consents to do so.

3. No nation shall hereafter, for any reason whatsoever, directly or indirectly,
occupy even temporarily any portion of the territory of an American Republic
in order to exercise sovereignty therein, even with the consent of the said
Republic.

4. No nation has a right to intérfere in the internal or foreign affairs of an
American Republic against the will of that Republic. The sole lawful interven-
tion is friendly and conciliatory action without any character of coercion.

Article 2. In case of violation of the provisions of the preceding articles by
one or more nations; or, in general, in case of menace, offence, or acts of
violence, individual or collective, committed by those nations with respect to an
American Republic, the continental solidarity will be affected thereby, and any
American Republic may address the Pan American Union with the object of
bringing about an exchange of views on the subject.

No. 18
INTER-PARLIAMENTARY Union (1928)
Declaration of the Rights and Duties of States!™

1. Relations between States are governed by the same general principles of
law and morality a¢ relations between individuals.

“Cf. footnote to document No. 16 of this appendix. Text from op. ¢it., p. 313.

¥ The Union is an unofficial organization, though it is composed of members of
national parliaments. In its twenty-fifth meeting, held at Berlin in 1928, the Union
issued the present declaration. Text from Union Interparlementaire. Compte
Rendu de la XXVéme Conférence tenue & Berlin du 23 au 28 aodt 1928. Publié
par le Bureau Interparlementaire (Lausanne etc. 1928), pp. 525-527.
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2. All States are solidary and form a de facto and de jure community.

3. The members of the community of States are equal before the law. -Each
of them possesses within that community only those rights conferred on it by the
law of nations.

4. Treaties have the force of law between States. It is their strict duty to
respect them.

A treaty may only be annulled or modified with the consent of the States
concerned or in accordance with international law.

5. Every dispute between States which cannot be settled amicably must be
settled by jurisdictional means, whether conciliatory, arbitral or contentious.
All States must carry out in good faith the judgement given.

6. No State has the right to be judge in its own case. All armed aggression
is a crime. The culpnts shall be prosecuted in conformity with the law of
nations.

7. A State victim of an armed aggression has the right of legitimate defence
and the community of States is obliged to lend it its support. A State is also
entitled to that support in the case of disregard or violation of an acknowledged
right.

8. The independence of each State is inviolable. There is no right of
conquest.

9. The peoples have the inalienable and imprescriptible right of free auto-
disposition. |

Territorial modifications may only take place in conformity with international
law. i

10. States must not exploit for their own profit populations of diﬁerentii
civilization which are placed under their guardianship. It is their duty to co-
operate in the improvement of their material, moral and intellectual conditions
in order to allow of their admission as early as possible into the community
of States.

The territories inhabited by those populations must, from a commercial and
industrial point of view, be open to the nationals of every country.

11. It is the duty of States to collaborate in every branch of human activity’
and especially in those whose aim is to further the general welfare of mankind.:

The community of States must guarantee for each of them the economic
conditions which are absolutely necessary for its existence and for its develop-:
ment.

12. In every State there should be granted to all citizens, without distinction;
of religion, race or nationality, the exercise of rights which will ensurc the free;
development of their own culture.

13. States must, on their respective territories, guarantee to all human beings,]
without distinction of race, nationality, age or sex, and whatever may be their,
religious, philosophical and social convictions, the full exercise of the rights
granted to their own nationals (political rights totally or partially excepted). ;

14. The members of the community of States must guarantee to all workers,

whether manual or intellectual, respect of their dignity, their right to work, to
rest and leisure, and a fair remuneration for their labours.
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No. 19
INTERNATIONAL LAw oF THE FuTure (1944)

Postulates, Principles and Proposalst™

 Principle 1. Each State has a legal duty to carry out in full good faith its
obligations under international law, and it may not invoke limitations com-
tained in its own coustitution or laws as an excuse for a failure to perform
this duty.

5 Principle 2. Each State has a legal duty to see that conditions prevailing
 within its own territory do not menace international peace and order, and to this
end it must treat its own population in a way which will not violate the dictates
of humnuity and justice or shock the conscience of mankind.

Principle 3. Each State has a legal duty to refrain from intervention in the
internal affairs of any other State.

Principle 4. Each State has a legal duty to prevent the organization within
its territory of activities calculated to foment civil strife in the territory of any
~other State.

Principle 5. Each State has a legal duty to co-operate with other States in

establishing and maintaining agencies of the community of States for dealing
- with matters of concern to the community, and to collaborate in the work of
such agencies.
- Principle 6. Each State has a legal duty to employ pacific means and none
' but pacific means in seeking to settle its disputes with other States, and failing
ettlement by other pacific means to accept the settlement of its disputes by
ke competent agency of the community of States.

Principle 7. Each State has a legal duty to refrain from any use of force
‘and from any threat to use force in its relations with another State, except
as authorized by the competent agency of the community of States; but subject
to immediate reference to and approval by the competent agency of the com-
-munity of States, a State may oppose by force an unauthorized use of force
- made against it by another State.

Principle 8. Each State has a legal duty to take, in co-operation with other
 States, such measures as may be prescribed by the competent agency of the
community of States for preventing or suppressing a use of force by any State
in its relations with another State.

Principle 9. Each State has a legal duty to conform to the limitations pre-
‘scribed by the competent agency of the community of States and to submit to
the supervision and control of such an agency, with respect to the size and type
of its armaments.

- Principle 10. Each State has a legal duty to refrain from entering into any
-agreement with another State, the performance of whick would be inconsistent
“with the discharge of its duties under general international law.

™ The “Postulates, Principles and Proposals of the Intermational Law of the
 Future” were drafted by a group composed of some two hundred Americans and
 Canadians, generally known as the “Hudson Committee”. The “Principles”
- reproduced here constitute a general statement of the rights and duties of States.
 Text from Carnegie Endowment for International Peace, The International Law
- of the Future: Postulctes, Principles and Proposals, Washington, 1944, pp. 7-8.
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B. TEXTS OF COMMENTS AND OBSERVATIONS SUBMITTED
BY GOVERNMENTS WITH RESPECT TO THE DRAFT DECLARATION

{. COMMUNICATIONS RECEIVED FROM CANADA

First communication1?® Department of External Affairs, Canada
Ottawa, 12 May 1947
Sir:

I have the honour to refer to your letter 904-3-2/YLL of 11 February 1847,
concerning the draft Declaration on the Rights and Duties of States and to my
letter of 20 February 1947, in which I advised you that the Canadian Goern-
ment would tnake every effort to forward to you before 1 June 1947, its com-
ments and those of the national bodies of this country concerned with inter-
national law.

The Canadian Bar Association, which is preparing a joint study cn the matter
with the American Bar Association, will not be in a position to make a state-
ment on the whole subject of the Rights and Duties of States much before the
middle of July of this year.

It is therefore with regret that the Canadian Government feels it will be un-
able to forward its comments and those of the national bodies of this country
concerned with international law much before the ead of July, 1947.

Accept, Sir, the renewed assurances of my highest consideration.

(Signed) E. R. Hopxins
For Secretary of State
for External Affairs

Second communication??
Ottawa, 19 July 1947

I have the honour to refer to your letter No. 904-3-2/OS of 2 July in con-
nexion with the draft Declaration on the Rights and Duties of States presented
by Panama and to my note No. 15 of 12 May.

A further examination has revealed that the Canadian Government and the
Canadian Bar Association (which is preparing a joint study on the matter with
the American Bar Association) will not be in a position to make a statement
on the whole subject of Rights and Duties of States for some time to come.
Inceed, I regret to say that the Canadian Government will not be in a position
to submit its observations before the next regular session of the General As-
ssmbly.

I have the honour to inform you, however, that the Canadian Government
agrees with the recommendation of the Committee on the Progressive Develop-
ment of International Law and its Codification that the General Assembly
entrust further study concerning the draft Declaration to the International Law
Commission which the Committee has proposed be established by the General
Assembly.

(Signed) L. B. Pearson
Under-Secretary of State
for External Affairs

% Originally issued in A/AC.10/39, p. 2.
17 Originally issued in A/400, p. 3.
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Third communication
Ottawa, 7 April 1948

The Secretary of State for External Affairs of Canada presents his compli-
ments to the Secretary-General of the United Nations and has the honour to
refer to the Secretary-General’s Note No. C.N.9.1948. Legal of 13 February
1948 regarding the draft Declaration on the Rights and Duties of States pre-
sented by the Government of Panama.

In Note No. 18 of the Secretary of State for External Affairs, dated 19 July
1947, the Secretary-General was informed that the Canadian Government
would not be in a position to make a statement on the whole subject of Rights
and Duties of States for some time to come. A further examination of this
matter in consultation with the Canadian Bar Association now reveals that
the situation has not changed. The Secretary of State for External Affairs
therefore regrets that the Canadian Government is not yet in a position to sub-
mit its comments and observations concerning the draft Declaration on Rights
and Duties of Gtates.

2. COMMUNICATION RECEIVED FROM CZECHOSLOVAKIA178

Office of the Czechoslovak Delegate
to the United Nations
New York, 11 August 1947

Referring to your letter No. 904-3-2/YLL, dated 11 February 1947, concerning
the draft Declaration on the Rights and Duties of States presented by Panama,
I have the honour to submit the following observations of my Government:

The Panama proposal is, without doubt, a very interesting and meritorious
effort to bring forth the question.of codification of the rights and duties of
States for discussion in the United Nations. The main point of the proposal,
while following the aims, with which it is to be agreed. from the standpoint
of legal and political organization of international association of States, lies
basically in the problem to what extent and in what form its principles should
be realized and made obligatory for Member States of the United Nations.

According to the report and accompanying explanatory remarks, concerning
the proposal, its task should be to supplement and concretely broaden the
principles contained in the Charter of the United Nations. Undoubtedly, every-
thing contained in the Panama proposal may be brought into connexion with
the provisions of the Charter, either directly or indirectly. Therefore, it deals
essentially with the interpretation of the Charter, ie., with the question from
the constitutional standpoint of the United Nations which is both inherent and
difficult. If the authors of the Charter were content with more general formula-
tions, legally less binding, the reason for it lay in existing possibilities as they
were manifested at the San Francisco Conference, whose final outcome was
the result of an attainable compromise. It is hardly to be expected, therefore,
that a proposal, which actually would mean an interpretation of the Charter
in a broadening and supplementary sense, could be immediately successful.

Out of this situation arises the preliminary fundamental question of the
Declaration of Rights and Duties of States towards the Charter of the United
Nations. It is a matter for consideration whether the adoption of an inter-

% Originally issued in A/400, p. 3.
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national convention dealing with the solution of the same problems as the
Charter itse!, would not considerably reduce the strength and persuasive
power as well as the moral, political and judicial prestige of the Charter, Dis-
cussions conducted in this respect during the second part of the first General
Assembly in New York plainly revealed the difficulties of this problem.
These preliminary notes lead to the conclusion that this question, which was
the subject of studies of the doctrines of international law and found expression
in international declarations, requires further investigation, not only with
respect to substance and form, but also with respect to the methods of carrying
out the aims which are here pursued. The Czechoslovak Government therefore
welcomed the resolution of the General Assembly, according to which a com-
mittee, entrusted with the study of methods of codification of internaticnal
law, will deal with this problem.
(Signed) Jén Papanex

3. COMMUNICATION RECEIVED FROM DENMARK17®

Permanent Delegation of
Denmark to the United Nations
New York, 22 September 1947

Referring to your letter 904-3-2/YLL of 11 February 1947, addressed to the
Foreign Minister concerning the draft Declaration on the Rights and Duties
of States, I have the honour to transmit the attached comments submitted by
the Foreign Office in consultation with the Ministry of Justice.

(Signed) William BorsErc

Danisa COMMENTS ON THE DRAFT DECLARATION oN Ricarts anp Duties
OF STATES PRESENTED BY PANAMA

Re 1. This item seems to be superfluous and the wording too abstract and
tautological. The very question is, what is to be understood by “unjust acts”.
It is proposed to give the provision a more concrete wording, e.g., in accord-
ance with Article 10 of the League of Nations Covenant; cf. also item [article]
16:

“Every State is entitled to recognition of its territorial integrity and existing
political independence. Changes herein can only be made with it; own voluntary
consent.”

Re 7. Denmark has a limited consular jurisdiction in Egypt.

Re 10. This provision seems to be superfluous and so ought to be deleted.
A limit to the rights of the State is set not alone by the rights of other States,
but also by the rights of its own nationals; cf. also item [article] 21.

Re 14. Denmark accepts in principle this opinion. Danish courts of law and
other public authorities are obliged to apply the principles and rules of inter-
national law generally acknowledged when their application is at issue. But,
on the other hand, according to the Danish conception of law, Danish authorities
cannot apply more specific rules of international law warranted by inter-
national treaties or other agreements till they have been publicly announced in
Denmark, by way of acts of law or in other official ways, as legally binding.

™ Originally issued in A/400, p. 4.
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Re I6. It is proposed to delete the words: *“as an instrument of national or
international policy,” as these words seem to be superfluous and apt to efface
the rule.

Re 17. According to Danish opinion a statement of the limitations of the
right of self-defence and its distinction from the fraditional unlimited defensive
war is needed. The following addition is proposed:

“The exercise of the right of self-defence presupposes that an attack by some
other State is imminent or has already been commenced, and it must not be
used to any further extent than necessary to repel such an attack. To protect
any rights which one State may have in the territory of another State, the
right of self-defence must not be exercised to any greater extent than is gen-
erally permitted by the national law of the latter State.”

4, COMMUNICATION RECEIVED FROM
THE DOMINICAN REPUBLIC180
[Original: Spanish]
Secretariat of State

for Foreign Affairs
Ciudad Trujillo, 4 June 1947

I have the honour to refer to your communication No. 904-3-2/YLL, dated 11
February 1947, and to the communication from this Chancellery No. 4595,
dated 22 February 1947, relating to the preliminary draft Declaration of the
Rights and Duties of States, formulated by the delegation of Panama.

I enclose a memorandum which contains provisional comments and observa-
tions of the Dominican Chancellery on the above-mentioned drzft, thus fulfilling
the resclution adopted by the General Assembly of the United Nations on
11 December 1946 on this matter.

It should be noted that the comunents, observations and amendments con-
tained in the above-mentioned memorandum are provision..l and might, con-
sequently, be amplified, restricted or modified later.

(Signed) Arturo DESPRADEL

CoMMENTS AND OBSERVATIONS OF THE DomiNicAN CHANCELLERY ON THE
DRAFT DECLARATION OF THE RiGHTS AND DUTIES OF STATES, FORMULATED
BY THE GOVERNMENT OF PANAMA

Ciudad Trujillo, 30 May 1947

An examination of the Panama draft shows that the fundamental questions a
document of this nature should centain have been included. The Chancellery
feels that the text might, in principle, satisfy the aim of the Member Govern-
ments of the United Nations to adopt a conventional Declaration of Rights
and Duties of States, which might serve to determine the basic rules of
international law.

It should be observed, nevertheless, that the Panama draft does not always
follow a methodical order, and that on occasion it separates or isolates rights
and duties which, because of their interrelation, might be placed together, for
their better comprehension and unity, and to avoid diffuseness in the draft.

#Qriginally issued in A /400, p. 6.
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Thus, for example, the texts of the first and third rights of States might be
combined, one dealing with the right to national existence, and the other with
the right to existence, independent of recognition.

In the same way, articles 10 and 13, whose provisions are connected, and
which deal respectively with the limitation of the rights of the State and with
the authority of international law; and articles 19 and 20 which refer to
co-operation among States and have the same objective, might be combined
in one text.

Further, the Dominican Chancellery suggests that articles 5 and 23 might he
changed in such a way that the fundamental questions with which they deal,
namely, the principle of non-intcrvention and equal treatment in international
commercial relations, should be better defined,

Thus article 5 might say:

“The right of non-intervention. No State has the right to interfere in the
internal or external affairs of another State, individually or in conjunction
with others.”

In this manner, it would be made clear that States are bound not only to
individual non-intervention but also to collective non-intervention—which an
attempt has been made to introduce on some occasions—except in cases where
international peace might be menaced and in accordance with the specific
rules of the Charter of the United Nations.

An additional clause might be added at the end of the second paragraph of
article 23 as follows:

“Equality of treatment and the adoption of just and equitable procedures
in commercial exchange are recognized as fundamental principles of the law
of nations.”

In this form, the Declaration would guarantee the even development of
international trade and would tend to promote mutually advantageous relations
among all nations,

Lastly, the Dominican Chancellery notes that the comracats, chservations and
amendments contained in the present memorandum are in no way final, and
might consequently be amplified, restricted or modified later.

5. COMMUNICATION RECEIVFD FROM ECUADOR!e!

Delegation of Ecuador
to the United Nations

New York, 17 September 1947

The Chairman of the delegation of Ecuador to the General Assembly of
the United Nations presents his compliments to His Excellency the Secretary-
General of the United Nations and has the honour to request that the draft
Charter of the Duties and Rights of States submitted by the Government of
Ecuador (document A/340) be considered as the expression of its points of
view on the matter according to resolution 38 (I) of the General Assembly,
adopted 11 December 1946.

¥ QOriginally issued as A/390, reproduced in full on pp. 152-i54 above.
P
See also A /400, p. 9.
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6. COMMUNICATION RECEIVED FROM EL SALVADOR1&2
[Original: Spanisk]
San Salvador, 28 April 1947
Dear Sir:

I have received the Secretariat’s note dated 11 Febrnary 1947 transmitting
the text of the draft Declaration on the Rights and Duties of States submitted
by Panama, and asking, at the same time, for the comments and observations
of this Government upon it,

In reply, I have pleasure in stating that this Ministry is of the opinion that
the draft Declaration submitted by the Foreign Ministry of Panama is a clearly
expressed text, concise, but at the same time comprehensive in its terms, which
covers the whole question of the rights and duties of States, as the Foreign
Minister Dr. Alfaro so ably points out in his explanatory note attached to the
draft Declaration.

For the above rcasons, my Government expresses its full approval of the
Declaration of the Forcign Ministry of Panama, which it considers an admirable
piece of work.

(Signed) Einesto A. Nufiez

7. COMMUNICATION RECEIVED FROM CREECE188
[Original: French]
Permanent Greek Delegation
to the United Nations
New York, 4 September 1947

In your letter of 11 February 1947, reference 904-3-2/YL:., you were kind
enough to invite thc Royal Greek Government io communicate to you its
comments and observations on' the draft Declaration of the Right: and Duties
of Statcs submitted to the United Nations General Assembly by the delcgation
of Panama. On the instructions of my Government I informed you in my
letter of 24 June 1947, Ns. 2082, that Greece has always been guided in her
international relations by the principles laid down in the draft Declaration in
Guestion.

In reply to your letter of 2 July 1947, reference 904-3-3/08, I have the
honour to send you herewith the provisional observations of the Greek Govern-
ment. 1 should like to add that my Government reserves the right to give its
final views on the subject after it has studied the observations of other
Governments.

{Signed) Alexis Kyrou
Permanent Representative nf Greece
to the United Nations

OnservaTioNs oF THE GREEK (GOVERNMENT ON THE DRAFT DECLARATION
oF THE RiceTs AND DULES OF STATES

General observatinns

The Greek Government believes that the Deaclaration of the Rights and
Duties of States should merely enumerate a2 limited number of principles and

3= Originally issued in AfAC.10/39, p. 3.
33 Originally issued in A/400, p. 9.
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postulates accepted by all the members of the international community in thexr
relations with one another.

The Greek Government accordingly considers that secondary rules, explaining
the principles laid down (e.g., article 3 of the draft) or concerning their prac-
tical application (e.g., article 8 of the draft), should be omitted from the
Declaration.

The reason for this is, firstly, because it is contrary to the nature of a declara-
tion of principles that it should simultaneously lay down secondary or technical
rules and, secondly, because differences of opinion might arise as to whether
these rules were consistent with existing rules of law.

The Greek Government also thinks it inadvisable to include in the Dec-
laration principles which are laid down solely by private international law (see
articles 19 and 20 of the draft), but are not recognized by general international
law. In its opinion, a proclamation of such general scope as the Declaration
in question should be confined to principles which can be based on general
international law or ou generally accepted postulates.

With these ideas in mind, the Greek Government makes the following
observations:

Observations on separate articles

Article 1. Substitute the following wording: “Every State has the right to
exist.” We think it sufficient to proclaim the right to existence. The right to
maintain existence is covered by the right of legitimate defence laid down in
aiticle 17 of the draft. The right to exist implies the right to maintain exist-
ence. The sentence: “this right does not, however, imply that a State is entitled
to commit, or is justified in committing, unjust acts towards other States in
order to protect and preserve its existence”, is too vague, particularly because
of the use of the term “unjust”, and should be deleted.

dArticle 2. This article should be shortened to read as follows: “Every State
is entitled to have its existence recognized.” The rest of the wording concerning
the detailed application of the right to recognition of existence should be
deleted.

Article 3. This article should be confined to the simple statement that the
political existence of the State is independent of its recognition by other States.

Article 4. This article should be replaced by the following text: “Livery
State shall be bound to respect the independence and territorial integrity of
other States and to prevent the organization on its territory of activities directed
against another State or designed to foment civil war on. the territory of
another State.”

Article 6. This article should merely state the principle that States are
juridically equal, the rest of the wording being a natural consequence of the
adoption of that principle. Article 6 should follow article 3 and should simply
say: “Every State is, in law, equal to all the others which make up the
communi.y of States.”

Article 7. As there are exceptions to the rule laid down in this article, it
should be drafted as follows: “Every State is, in principle, entitled to exercise
exclusive jurisdiction over its territory.”

The second paragraph of article 7 should be deleted as it does not cor-
respond to existing international law.

Article 8. If it is in principle agreed to insert this article in the Declaration,
it should be limited to a statement of the principle that “Every State is en-



169

titled to intervene with another State for the protection of its nationals”. The
rest of the text of this article merely lays down rules for the application of
the general principle and should be deleted. This article should come after
article 5.

Article 9. This article should be deleted as being out of place in a Dec-
laration of the Rights and Duties of Siates.

Article 10. This article should be replaced by the following text: “When a
State exercises the rights conferred on it by international law it should refrain
from the abusive exercise of such rights.”

Articles 11 and 12. The texts of articles 11 and 12, which partly repeat each
other, should be combined to form a single article drafted as follows: “States
shall be bound to discharge their international obligations in good faith, and
not to plead their national legislation as an excuse for failure to honour their
international obligations.”

Article 13. This text does not seem essential in a general proclamation such
as the Declaration of the Rights and Duties of States.

Article 14. This article does not correspond with the practice of several
States and would be unlikely to be adopted. Moreover, it seems inadvisable to
include a text such as this among the principles of a Declaration of the Rights
and Daties of States.

Article 16. This article should be replaced by the following text: “States
skall be bound to iefrain from the use of force in their relations with other
States.”” This drafting seems simpler and at the same time covers all the
cases :nentioned in article 16 of the drait.

Article 17. 1t should be sufficient to proclaim the right of legitimate defence
without further explanations or details of its implementation,

Articles 19 and 20. These two articles ought not to appcar in the propused
Declaration, since the obligations in question are established by particular inter-
national law (Cherter of the Unitcd Nations) and not by general international
law (on this point, see under “General Observations” above).

Article 22. See the drafting of article 4 as proposed above.

Article 23. Though the principles it expresses are imgportant, this article
seems out of place in the present Declaration.

Article 24. Same observations for this article. While the first part of the
text appears to require no comment, the second part pertains to particular inter-
national law (Charter of the United Nations).

8. COMMUNICATIONS RECEIVED FROM INDIA18¢

First communication
New Delhi, 26 September 1947
Sir,

I have the honour to refer to your letter No. 904-3-2/OS dated 2 July 1947,
and to state that it is regretted that it has not been possible for the Govern-
ment of India to scrutinize in detail the draft Declaration on the Rights and
Duties of States presented by Panama and to furnish their comments and
observations on it before the opening of the second regular session of the
General Assembly. The Government of India, however, agree with the recom-
mendation of the Committee on the Progressive Development of International

3 Originally issued as A/400/Add.2.
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Law and its Codification that further study concerning the draft Declaration

be entrusted to the Intcrnational Law Commission proposed to be established
by the General Assembly.

(Signed) R. R. Saksena

Joint Secretary to the Government of Indic

New Delhi, 11 June 1948
Secand communicatian

The Minister for External Affairs and Commonwealth Relations presents
his compliments :? the Secretary-General and, with refercnce to his Note No.
C.N.9:1948 Legal, dated 13 February 1948, has the honour to forward herewith
the comments of the Government of India on the draft Declaration submitted
by the delegation of Panama regarding the Rights and Duties of States.

2. The views of the Government of India are provisional and tentative, and
they reserve the right to modify or alter them when the subject comes up for
discussion before the appropriate body of the United Nations.

Ricuts AND DuTiEs oF STATES, DRAFT DEGLARATION SUBMITTED
BY THE DELEGATION OoF Panama

Preliminary

The Declaration enumerates various rights and duties of States without
defining what a “State” is. If it were not to lose much of its value a definition
of State should be included in it. The Government of India suggest in this
connexion that a standard definition of the State, e.g., that given in Oppen-
heim’s International Law be adopted. The State should have the following
essentials:

(1) It should consist of people of both sexes of all communities, etc.;

(2) Country or territory;

(3) Orderly Government; and

(4) Sovereignty.

With regard to the last of these essentials it would be enough to say that a
State should have, in the main, independence internally and externally.

2. On certain articles of the Declaration on which no comments are offered
it may be assumed that the Government of India are in general agreement
with them.

Preamble

The Government of India consider that the expression “a decisive factor”
in clause 3 is an obvious exaggeration and suggest that it be replaced with “an
important factor”.

Article 1

The Government of India suggest the following redraft:

“Every State has the right to exist, and subject as hereinafter provided,

(1) The right to protect itself against an impending injury of a grave
character which is immediately threatened from the territory of another State
in circumstances where an appeal to the latter would be of no avail;

(2) The right to protect itself against an impending injury of a grave
character which is threatened from the high seas by a vessel flying a foreign
flag;
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(3) The right to exercise a jurisdiction over vessels reasonably suspected of
piracy, to the extent of ascertaining their true character;

(4) The right in time of war to protect itself against acts done by neutrals
likely to prejudice the conduct of its military or naval operations;

(5) The right to vindicate any infraction of its territorial laws by immediate
pursuit and arrest;

(6) The right to intervene for the protection of the person, property and
interests of its nationals outside the limits of its own territory.”

In the alternative the Government of India suggest that the second part of
this article should read as follows:

“This right does not, however, imply that a State is entitled to commit or
justified in committing acts towards other States which are not in accordance
with the principle of international law or the United Nations Charter.”

Article 2

With a view to allowing a State the discretion to recognize or not a par-
ticular State and removing the unconditionality and irrevocability of recogni-
tion, the Government of India suggest either the omission of this article or its
replacement by an article in the following terms:

“Every State has the right to recognize another State. The recognition of
the existence of a State signifies that a State recognizing it accepts the person
of the State recognized together with ali the rights and duties which arise
out of international law.”

Article 5

The proviso “except in so far as permitted by the provisions of the United
Nations Charter or of the principle of international law” might be added to
the article as it stands.

Article 6

The words “and has the right to claim and assume, as among the Powers
of the world, that position of equality to which natural law entitles it” may be
deleted.

Article 7

The second sentence dealing with rights is out of place in the article on
jurisdiction. It may be omitted.

Article 8

This may be replaced with the following:

“Fvery State is entitled to intervention with another State in favour of its
own nationals acting through diplomatic channels and in reasonable and cour-
teous manner.”

Article 9

The words “and protected” may be omitted, as it would be neither possible
nor desirable to throw the responsibility of protecting any other State in the
world on the rest of the States.

Article 14

The Government of India cannot subscribe to the view that international
law is also national. They agree however that national law should be in con-
formity with international law.

Article 15

To make this article definite and precise it may be redrafted as follows:

“It is the duty of every State to settle its international disputes by peaceful
means.”
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Article 18
The Government of India agree to the principle underlying this article but
desire te point out the practical difficulties, e.g,, a territory may be acquired
by a State and be under its administration for a very long time. In such a
case it would not be possible or practical to refuse recognition.
Articls 21
The following words may be added to this article: “and in a manner which
promotes respect for human rights and for fundamental frecdoms for all with-
out distinction as to race, scx, language or religion”.
Article 23
The Government of India feel that this article is out of place in the draft
Declaration and point out that its consideration properly belongs to the Inter-
national Trade Organization.

9. COMMUNICATION RECEIVED FROM MEXICO18¢
[Original: Spanish]
7 June 1947

In the first place the Government of Mexico would like to express its sincere
pleasure at the motion submitted to the General Assembly of the United
Nations by the delegation of Panama calling upon the United Nations to
adopt a “Declaration on the Rights and Duties of States” for the purpose of
defining and laying down in concrete and precise form and for universal
observance, the basic principles on which the structure of international law is
founded.

When submitting her comments and observations on the Dumbarton Oaks
Proposals for the establishment of a general international organization, Mexico
fully realized that an instrument of this kind had to be prepared for adoption
and observance by all the nations. On a previous occasion, when submitting
her draft constitution of a permanent union of nations on 5 September 1944,
Mexico gave a prominent place in those suggestions to the recognition of
international law as the basic rule of conduct for Governments. At that time
she proposed that, simultaneously with a Declaration of the International
Rights and Duties of Man, a committee of experts of the United Nations
should prepare a Declaration on the Rights and Duties of States, both to be
reproduced as annexes to the covenant or charter of the new world association
of nations. At the San Francisco Conference, the Mexican delegation, as is
recalled in the explanatory note accompanying the Panama draft, was one of
those proposing the addition of such a document to the Charter which was
then under consideration.

Against such a background, not to mention other circumstances less imme-
diately relevant, the Government of Mexico cannot but welcome with sincere
pleasure the happy initiative taken by the distinguished chairman of the delega-
tion of Panama, the eminent internationalist Dr. Ricardo Alfaro, and has great
pleasure in offering its cordial support for this noble effort,

In the presence of a purpose of the nature here pursued, which is likely to
offer technical rather than doctrinal difficulties in its accomplishment, the
Government of Mexico has not departed from the view expressed at San Fran-
cisco that this task should be performed in its preparatory stage by a committee.

(G riginally issued as AJAC.10/39/Add.2/Corr.1.
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The General Assembly clearly held the same view when it referred this ques-
tion to the consideration of the Committee established by it for the Progressive
Development of International Law and its Codification, with instructions to
analyse the subject and, after study and preliminary debate, to report back to
the Assembly itself.

In thesc circumstances, the Government of Mexico expresses the sincere wish
that this Committce may be successful in its work, and hopes to be informed
of the results so as to be in a position to state its views on the text of the draft
declaration.

The General Assembly, however, by its resolution of 11 December 1946,
invited all Members of the United Nations to submit their comments and
obscrvations to the Committee on the Progressive Development of International
Law and its Codification. Accordingly the Government of Mexico wishes for
the moment to state the following points:

(a) It rciterates its conviction that a United Nations Declaration on the
Rights and Dutics of States for universal observance should he adopted, and
that such Declaration should have binding contractval force in as precise terms
as possible.

(d) Xt considers that the draft submitted by the delegation of Panama is a
valuable basis of discussion, and should be analysed with a view to the prepara-
tion of as full a document as the necessary consensus of opinion may permit.

(¢) It considers it premature to make comments on style or drafting points,
cspecially since it has not the Spanish text before it; but it naturally reserves
the right to make such comments as spon as it has had an opportunity of
considering the work which is being done by the Committee on the Progressive
Development of International Law and its Codification.

(d) For the time being, it has no comments on the substance of clauses 1,
2, 3, 4 and 5 of the draft which comprise the following rights and duties: right
to national existence, recognition of the existence of the State, right to existence
independent of recognition, right to independence, duty of non-intervention.

{e) It feels that for the purpose of substantiating and strengthening the
very sound principle of the legal equality of States laid down by clause 6 it
would be preferable to omit any allusion to philosophical ideas and hence not
to refer to natural law as the basis of such equality, which is established in
various international instruments,

(f) It interprets clause 7 {which concerns the exclusive jurisdiction of the
State over its territory and over all nationals or foreigners within that territory)
to mean that the State is under no obligation to grant to aliens all the rights
enjoyed by nationals, for such a procedure would, at least so far as political
rights are concerned, be improper.

(g) It considers that clause 8 should provide that the right to intercession
or diplomatic representations (words which seem preferable to “intervention”
as used in the draft) should be subject to the condition that all legal processes
(and not only appeals to the same) should have been exhausted, and that
such right should be limited by the duty of an alien not to invoke his Govern-
ment’s protection, and of the Government not to grant it, whenever such alien
has freely and unreservedly undertaken to submit himself exclusively to the
decision of the local courts. Hence it is recommended that the draft declara-
tion should contain a provision expressly stating that diplomatic intervention
is out of place in cases where the persons concerned have previously waived it.
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It should also be mentioned expressly that recourse to diplomatic representa-
tions should be subject to the condition that legal processes have beén ex-
hausted.

(h) For the time being, it does not offer any comments on the substance
of clauses 9 and 10.

(i) Clause 11 refers to the duty of every State to fulfil in good faith the
obligations arising from treaties and to respect the sanctity of the pledged
word, In this case, it would secem advisable to make provision for the pos-
sibility of an unforeseen change in the circumstances determining an inter-
national obligation, when such change occurs through no fault of the party
bound but prevents such party from carrying out the agreement. In such a
case it should be provided that good faith must be shown not only by the
party bound but also by the party benefiting under the agreement.

(j) It is of the opinion that so long as the codification of the international
law is not an accomplished fact, the application of the noble principles enun-
ciated in clauses 12, 13 and 14 of the Panama draft (the value of which the
Government of Mexico fully recognizes) may give rise to serious difficulties
owing to the varicty of opinions on institutions or principles of international law
which arc not universally recognized. The Government of Mexico would like
the United Nations to endeavour to define the areas of international jurisdiction
and of exclusively domestic jurisdiction. Pending an acceptable solution of this
problem, the Government of Mexico suggests that, to avoid sacrificing the
noble ideas of clauses 12, 13 and 14, the relevant part of the draft declaration
should confine itself to stating explicitly that the sovereignty of States shall be
subject to such provisions of international law as are embodied in the Declara-
tion on Rights and Duties of States.

(k) For the moment there are no comments on clause 15.

(1) It is suggested that in addition to the reference to international order
(which is inviolable), clause 16 should contain a reference to the concepts of
international justice or law.

{m) For the moment there are no comments on clause 17.

(n) It proposes adding the principle that territorial acquisitions effected
by means incompatible with international law or justice shall also not be
recognized.

(o) For the time being there are no comments on clauses 19 and 20.

(p) It proposes with reference to clause 21 that it should be established
that the fulfilment of such an obligation should not be subject to the unilateral
pressure of another State or States, since any such action would violate the
principle of non-intervention and might offer a pretext for undue political
coercion, as happened during the Nazi regime in the case of German minorities
living in various countries of Europe before the war.

{g) For the time being there are no observations on clause 22.

{r) It considers that the principle stated in clause 23 of the draft calls for
specially careful consideration. Due recognition should be given to the reasons
whick might prompt industrially less-developed countries with low standards
of living to adopt specified measures of protection with a view to stimulating
yield and legitimate development, for the purpose not of attaining self-
sufficiency, but of being able truly and actively to co-operate in the various
economic forms of international solidarity. It should also be clearly stated
what legal or economic means are to be considered as artificial and whether in
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the economic development of a country there should be preferential treatment
for nations,
(¢} For the time being there are no comments on clause 24.

Mexico, D.F., May 1947

10. COMMUNICATION RECEIVED FROM THE NETHERLANDS:86

Netherlands Delegation
to the United Nations

New York, 23 June 1947

With reference to your circular letter dated 11 February 1947, No. 904-3-
2/YLL containing a request for comments and observations on the text of the
draft Declaration on the Rights and Duties of States presented by Panama,
I have the honour to inform you, under instructions from the Netherlands
Government, that my Government is in agreement with the observations pre-
sented by the Swedish Government on 30 May 1947 regarding this matter.186»

The Netherlands Government considers it advisable in particular to post-
pone further study of the Declaration on the Rights and Duties of States until
the procedure for the gereral codification of international law has been agreed
upon.

(Signed) Maria Z. N. WrTTEVEEN
Acting Netherlands Representative
to the United Nations

11. COMMUNICATIONS RECEIVED FROM NEW 7ZEALAND

First communication187
Wellington, 25 July 1947

I have the honour to acknowledge receipt of your letter, reference 904-3-
2/08S, of 2 July addressed to the Minister of External Affairs, on the subject
of the Panamanian draft Declaration on the Rights and Duties of States.

The views of the New Zealand Government on this draft have not yet been
finally formulated, but I am now able, in satisfaction of the second of your
requests, to forward a copy of a paper on this subject written by Professor R. O.
McGehan, Professor of Jurisprudence and Constitutional Law at Victoria
University College, Wellington, and who is a leading authority in New Zealand
on international law.

(Signed) A. D. McINTtosu
Secretary of External Affairs

Second communication
Wellington, 9 April 1948

The Minister of External Affairs presents his compliments to the Secretary-
General of the United Nations, and has the honour to acknowledge receipt
of the Secretary-General’s note {C.N.9.1948.Legal) of 13 February, concern-
ing the draft Declaration on the Rights and Duties of States presented by the
Government of Panama.

186 Originally issued in A/400, p. 13
186aSee p. 182 below.
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The Minister notes from the resolution of the General Assembly under
rcference in the Secretary-General's note that this Declaration is to be consid-
ered by the International Law Commission. The Minister trusts that the
commentary on thc Panamanian draft prepared by Professor R. McGehan
and forwarded to the Sccretary-General under cover of letter No. 88 of 25
July 1947 from the Secrctary of External Affairs may be of some assmtance to
the Commission in its consideration of this matter.

The Minister has, however, the honour to inform the Secretary-General
that the New Zealand Government do not desire to submit official views on
the Declaration in advance of its consideration by the International Law
Commission,

: - (Signed) J. V. Wmson

PANAMANIAN DRAFT DEicLARATION oN THE RiguTs AND DuTiEs oF StATESIS™
Papor written by Professer R. O. McGehan

Much of the difficulty I had with this draft has arisen from the legal termin-
ology used. Quite often a “right” has been asserted which, if literal meaning
be given the words used, is wide-ranging indeed. But many such rights on
analysis turn out to be a group of somewhat narrower duties. Yet the rights
of one State are no more and no less than the duties others owe to it. Before any
State agrees to a statement of the rights of another, it should be satisfied as to
exactly what are to be its duties to that other. In my comment, therefore, I
have sought to avoid support for rights expressed in wide terms when all that
other States would, I feel sure, be prepared to undertake would be a somewhat
narrower duty. I have done this in the conviction that international law gains
from the undertaking of duties one is prepared to carry out, more than it can
from assertion of more wide-ranging rights one would like to feel one possessed.
Not much is gained by expressing your right widely and having heated and
endless dispute over its alleged infringement; better to exact a precisely {ormu-
lated duty.

Another difficulty has arisen from the use of the werd “right” where no cor-
relative duty is involved, when all that is meant is that one is free to act in a
certain way. I take it that in law one is always free to act in a given way if
one is not under a duty not to do so and that these freedoms are numerous and
need no statement in treaty form. Particularly is it necessary to avoid state-
ment of one’s “right”, for it suggests another’s correlative duty when no such
duty exists,

Neither do we need to put into treaty form statements of legal principles
which are really ro more than corollaries of the existence of a legal system. This
is developed under 6, following.

1. The right to national existence

“Every State has a right to exist.”

I regard such a declaration as altogether too wide. Read with paragraph 2
“State™ would seem to include a State as yet unrecognized by the community of
nations. “State” needs precise definition. Again, does “State” include semi-
sovereign as well as sovereign States? It would be unwise to commit ourselves
to support the right to exist of semi-sovereign States.

187 Originally issued in A/400, pp. 14-19.
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Apart altogether from the ambiguity of “State” I think that the word “right”
carries obligation too far. The right of the State to existence would involve
the duty of other States to keep it in existence. But States might fail to exist
for a variety of reasons, and it might often be better to let them fail. All that
would be involved in a positive duty to maintain the existence of States cannot
be envisaged, Much less is intended, and only the duties intended should be
set out.

“Right to protect and preserve its existence.”

We should not recognize so wide a right. A right of self-defence is as far
as we should, in my opinion, go. Particularly is this so in view of persistent dis-
tinction in international law writers between “self-preservation” and “self-
defence” (Oppenheim, fifth edition, vol. 1, p. 244; Hyde, second edition, 237).

The term “unjust acts” in the proviso raises further uncertainty. What is
“just” and what is “unjust” would involve endless controversy. Apparently the
proviso would cominit us to refrain from doing by way of self-defence what is
legal but not “just”. I don’t see why we should do so.

2. Recognition of the existence of the State

The present law does not include a duty to recognize new States; hence there
is no right of such States to recognition. (Oppenheim, ibid, 120). It is much
safer to insist that we are under no legal duty to recognize, for by doing so we
avoid controversy between parent States and States claiming to have established
independence.

The objection is to the first, not to the last two sentences; the latter seem to
me to state the present law accurately.

3. The right to existence, independent of recognition

As the circumstances of unrecognized States must vary considerably, it would
seem unwise to state explicitly in advance what are the duties of other States
towards them.

It should be noted that the last section of article 3 of -the Convention of
Montevideo, cited as a precedent, has been omitted in this draft. The omis-
sion might affect the construction of 3, with what result it is difficult to say.

4. The right to independence

The difficulty here is to define what a right of independence involves. Hall
refers to it as “liberty of action within the law” (Hall, eighth edition, p. 55). A
State’s “independence” consists in what it can do without breach of the law
on its part. As such, I have explained above, it needs no affirmation in treaty
form. The word “legitimate™ should be omitted in any case—*legal” perhaps.

Appasently the clause does not deal with any duties on the part of other
States—but, as I have explained above, the word “right” involves “duties”, and
is for that reason a dangerous one to use.
5. The duty of non-intervention

The statement of this rule without exception goes beyond existing international
law. The exceptions are set out in Oppenheim (ibid., 251-253). It is not
obvious that the exceptions are either obsolete or replaced by the United Na-
tions Organization.

See, too, comment by Mr. Hughes set out in full in Hyde, 251-2.
6. Legal equality

Equality before international law is already a well-recognized principle and
gains nothing by inclusion in a formal convention. It means that each State
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shall get ite legal due. But the existence of any system of law means that each
gets its legal due-—the system can only continue to exist on that axiom.

[ sce some danger, too, in extending the principle to unrecognized States
which may be included within “State™ (sec comment on 1), Unrecognized States
are not equal to recognized States before the law.

All the words after “community of States” ave surplusage, and veferences in
particular to “natural law™ and what it entitles one to may be used to support
all manner of strange arguments.

7. Byelusive jurisdiction

This clause, particularly the sccond puragraph, is again one which gocs
beyond existing international law. Treatment accorded foreigners may well be
that accorded to nationals and yet fall below international standards for this
purpose,

(Frecman, International Responsibility of States for the Denial of Natural
Justice, p. 539 and citations).

8. Diplomatic intervention
No comment.

9. Respect of the right of the State by other States

There is no harm (so far as I can see) in this clause in the abstract. But its
explicit recognition that a right has its corrclative does give a content to some-
of the “rights” dealt with in earlier clauses. Some of these “rights” are mere
“freedoms” or “privileges,” i.e., actions which a State may take if it can, but
carrying no correlative duties to protect the so-called right on the part of
others {see elauses 1, 3, 4 supra).

10. Linmitation of the rights of the State
This is mere statement of jurisprudential principle. All that it means is that
every State can do what it iz under a duty not to do. It is quite unnecessary.
Moreover it is not a very satisfactory statement. “Rights” is used in the
paragraph in two different cases. “Exercise of the rights of a State” uses right as
meaning freedom. But it goes on to speak of a duty not to interferc with the
exercise of the rights of other States—where right must be strictly used.

11. Observance of treaties and sanctity of the pledged word

The real difficulty here lies not in the general principle, which is all that is
put forward, but with the limits to that principle coming within the principle
rebus sic stanttbus. See Hall, 407-417.

12. Discharge of international obligations
No comment.
15. Authority of international law
No comment. .
14. National and international scope of the law of nations

A clause which says that international law is the “law of the country” pre-
sumably means that it is part of the municipal law of that country. This has its
difficulties for us. It is part of the theory of our municipal law that customary
international law is part of the law of the land, but we have never extended
this theory to treaty law. That extension has been made by the United States
of America and at least some South American States. With us, therefore, most
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treaties only become the law of the land by Act of Parliament. It is fiore in
keeping with our parliamentary practice that this should be so.

There is little point in formally making international law part of municipal
law. It is sufficient that, whatever the divergence between internatiomal and
municipal law, the State should be liable at international law for any infraction
by it of international law.

15, Peaceful settlement of disputes

Covered by United Nations Charter (Article 2, paragraph 3).

What of course is wanted is not vague clauses like this one, but compulsory
jurisdiction of the Internationai Court in legal disputes, and development of
United Nations organs with legislative functions to settle non-legal disputes.
In other words, it is developed peace-making institutions, not general principles
of peaceful settlement, that we need.

16, Condemnation of war as an instrument of national and international policy
and of the threat of use of force

All but the inclusion of the Drago Doctrine is covered by the Kellogg Pact
(vesuscitated by the Niirnberg trials) and the United Nations Charter.

17. Right of legitimate defence

This is, it would scem, best left as it stands in the Charter, Article 51. Why
multiply such clauses in treaty after treaty?

18. Non-recognition of territorial acquisitions obtained by force

No such duty cxists as yet at international law (though as in League of
Nations resolution of 11/3/1932 it was put as high as duty). What does exist at
present is freedom in each State to determine whether it will recognize these
changes or not.

While (2) legislative international orgars capable of making necessary
changes are weak, and (b) States are not prepared wholeheartedly to resist any
and every such territorial acquisition, a positive duty not to recognize may merely
perpetuate a de jure position at odds with the facts. Discrepancies which per-
sist between the position de jure and de facto only weaken international law and
international organization.

Pending firmer obligations of all States in all circumstances to prevent such
acquisition in the first place an obligation of this type is, I think, mischievous.

The citations do not support any unequivocal duty of non-recognition.

19. Co-operation in the prevention of acts of force

This merely reproduces the United Nations Charter, Article 2, paragraph 3,
and is superfluous.
20. Co-pperation in the pursuit of the aims of the community of States

This wounld seem to be harmless but superfluous except for the last five words.
Those words certainly need definition if we are to be sure that they do not take

us beyond obligations already incurred, or which it may be desirable to under-
take.

21. Maintenance of conditions calculated to ensure international peace and order

As a clause in an international treaty this appears to me to be valueless.
If this clause were merely a preparatory acceptance of principle which was
then to be worked out in detail, it might be supported. In its present form, the
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form of a final statement of a State’s legal duty, it could only lead to a lot of
useless and no doubt acrimonious controversy.
My own view is that the cause of international peace and order is better served
by leaving States to bring to the attention of international organs conditions in
other countries which notoriously threaten international peace. Over the years
this may build international habits which will do much to achieve the purpose
this clause seeks to serve.

22. Duty not to foment civil disturbances in other States

There can be no doubt that a State is liable for the acts of its agents in
fomenting civil strife within the territory of another, though the precise limits
of the obligations would nced careful definition. But liability for the acts of
private citizens which foment civil disturbances abroad can scarcely be under-
taken in anything like the broad terms of this clause if the democratic nght
to criticize other forms of government and the conduct of other States is to
continue. We have never admitted any such duty and it seems to me against
our best interests to do so. (See Oppenheim, ibid., 228-241).

23. Equality of opportunity and interdependence in the economic sphere

Where this principle has been accepted it is difficult to discern any change in
the economic policies of States. Obviously, the “right to access, on equal terms”
may mean anything, very little, or nothing at all, depending on agreement cn
what is meant by “access” and “equal terms”. A vague clause like this has no
value; economic co-operation, it seems to me, will have to be worked out in its
details, from detail upwards, not from general principles downwards.

24. Prohibition of pacts incompatible with the discharge of international obliga-
tions

Some such rule of international law exists. It is phrased here as a duty not
to make an inconsistent treaty, which leaves a State competent to make such
a treaty. It would be better if the law were developed to make States legally
incapable of concluding such agrcements.

12. COMMUNICATIONS RECEIVED FROM THE PHILIPPINES

Office of the Permanent Representative of
the Philippines to the United Nations
New York, 19 December 1947
First communication

Sir:

I have the honour to transmit herewith copy of an opinion of the Secretary
of Justice of the Philippines concerning the draft Declaration on the Rights and
Duties of States presented by Panama, as requested in letter dated 2 July 1947
{Ref: 904-3-2/08), of the Assistant Secretary-General in charge of the Legal
Department of the United Nations.

Very truly yours,

For Ambassador Romulo:

(Signed) José D. INgLEs
Legal Adviser and
Administrative Officer
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CoPY OF AN OPINION OF THE SECRETARY OF JUSTICE OF THE PHILIPPINES
9 September 1947

Respeetfully returned to the Honourable the Secretary of Foreign Affairs,
Manila.

The Assistant Secretary General in charge of the Legal Department, United
Nations, requests comments and observations on the draft Declaration of Rights
and Duties of States submitted by the delegation of Panama.

Article 13 of the draft subjects the sovereignty of States to the limitations of
international law and makes it the duty of every State to adjust its conduct to
international law in its relations with other States and with the community of
States. Article 12 precludes limitations arising out of the constitution or laws
of a State from being pleaded as an excuse for failure of that State to discharge
its obligations under international law. It is obvious that these articles contravene
the absolutely sovereign character of independent States, for they ordain sub-
mission on the part of the community of the States to the supreme mandates
of international rules and principles to the extent of curtailment of their national
sovereignties.

Article 23 gives each State the right of access, on equal terms, to the trade,
commodities and raw materials of the world which are necessary to its economic
prosperity. Again, in its practical application, this article would undermine the
nationalistic policy, adopted by the Philippine Constitution. By giving each
State the right of access, on equal terms, to the commodities and raw materials
of the world, article 23 announces a rule opposed to the nationalistic provisions
of the Philippine Constitution.

Notwithstanding these observations, the undersigned believes that the proposed
Rules of International Law, if acceptable to other nations, should also be
accepted by the Philippines in the interest of worid peace and common pros-
perity. To achicve this ideal to which humanity aspires, petty nationalism has
to give way gradually to internationalism, and every nation must subordinate
its sovereignty to that of the One-World Organization of which it forms an
integral part.

(Signed) Roman Ozarra
Secretary of Justice

Second communication
Philippine Mission to the United Nations
New York, 27 May 1948
Excellency:

With reference to your despatch (Ref. C.N.9.1948. Legal) dated 13 Febrn-
ary 1948, I have the honour to transmit herewith a note dated 20 April 1948,
from the Secretary of Foreign Affairs of the Philippines, containing comments
and observations on the draft Declaration on Rights and Duties of States pre-
sented by Panama.

Accept, Excellency, the renewed assurance of my highest consideration.

(Signed) Salvador P. Lorez
Chaergé d'affaires ad interim
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REPUBLIC OF THE PHILiPPINES. DEPARTMENT OF FOREIGN AFFAIRS
Manila, 20 April 1948

The Secretary of Foreign Affairs of the Repub.’c of the Philippines presents
his compliments to His Excellency the Secretary-General of the United
Nations and with reference to the Secretariat’s note (Ref. G.N.9.1948.Legal)
dated 13 February 1948 regarding the draft Declaration on Rights and Duties
of States presented by the Government of Panama, has the honour to submit
hereunder the comments and observations as requested:

This Government is in conformity with the provisions thereof with the
exception of article 23, which reads as follows:

“Every State has the right of access, on equal terms, to the trade, commodities
and raw materials’of the world which are necessary to its economic prosperity.”

The Republic of the Philippines cannot conform to this article in view of the
Exccutive Agreement concluded between the United States of America and
the Republic of the Philippines on ¢ July 1946, providing for reciprocal trade
preferences between the two countries. This agreement is calculated to operate
for a period of 28 years. The Republic of the Philippines found it necessary
to enter into a special trade arrangement with the United States in view of its
economic, material, and financial needs arising from the establishment of its
sovereign existence which coincided with the terrific devastation wrought upon
our economy by the last war.

It is likewise the impression of this Government that the first paragraph of
the said-article appears too vague to be acceptasle. The statement that every
State has the right of access to the raw materials of the world which are
necessary to its economic prosperity may give rise to claims by industrial
States that they are entitled as a matter of right to the exploitation of the
natural resources and raw materials. Such claims might impair the sovercign
right of the small countries to the unhampered determination of their national
policies affecting the utilization of their natural resources and the raw materials
extracted therefrom.

In general, it is the view of this Government that it will give its conformity
to the draft provided article 23 thereof be eliminated.

13. COMMUNICATIONS RECEIVED FROM SWEDEN

First communicationss
Stockholm, 30 May 1947
Sir,

With reference to your letter of 11 February 1947, regarding the draft Declara-
tion on the Rights and Duties of States presented by Panama, I have the
honour to inform you that in the view of the Swedish Government it will be
necessary to make this question the subject of very careful study before a final
and conclusive report can be prepared and submitied to the General Assembly.
It should be remembered that the proposed declaration aims at the codification
of fundamental principles and rules of internationa! law. This is such an im-
portant and complex matter that it should be given no less attention and
consideration than other plans for codification of international law. The Swedish

8 QOriginally issued as A/AC.10/39/Add.1.
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Government, therefore, hold the view that a further study of the declaration
should be postponed until the procedure for the general codification ¢f inter-
national law has been agreed upon. That procedure having been established, the
aforesaid declaration should be considered in the same manner as other pro-
posals, dealing with the codification of international law.

The Swedish Government, however, already at this point wish to draw the
attention to certain important problems connected with the proposed declara-
tion which should be borne in mind when dealing with this question. The pro-
posal submitted by Panama implies in reality that the task of codification
should be begun by the codifying of the general rules and principles of inter-
national law. It is open to considerable doubt whether satisfactory results can
be achieved this way. It would rather seem more logical and practical to com-
mence with the codification of special, important parts of international law in
order to create a firm foundation for the general principles to be laid down for
the intercourse of nations. In the opinion of the Swedish Government it also
appears questionable whether those principles should be given the form of a
“Declaration on the Rights and Duties of States”. Rights and duties proclaimed
in that way would easily give the impression of having a permanent and un-
changeable character while, as a matter of fact, they are all the time subjected
to the unavoidable changes of international law as such. It would for that
reason, and also for other ones, seem more adequate to codify them in a con-
vention on the fundamertal rules of international law, as it stands today. Finally,
the Swedish Governmu.: raving noted that some articles of the draft declara-
tion do, with certain divergences, correspond to rules laid down in the ‘Charter
of the United Nations, also wish to express their serious doubt as to the wisdom
of thus establishing a double series of partly overlapping rules. Such a pro-
cedure is apt to lead to doubts and difficulties of interpretation 1n the future.

As Sweden is represented in the Committee for the codification of inter-
national law, the Swedish Governmient will have the opportunity to present in
greater detail their views on the proposed declaration in connexion with the
deliberations of that committee.

For the Minister:
(Signed) R. Bacee
Chief ad interim of the Political Department

Second communication
New York, 26 April 1948
Sir,

Referring to the Secretary-General’s note to the Swedish Foreign Minister of
13 February 1948 (C.N.9.1948,Legal), regarding the draft Declaration on the
Rights and Duties of States I beg to remind you of a letter of 30 May 1947,
from the Swedish Foreign Office to the Secretary-General answering your letter
to the Swedish Foreign Minister of 11 February 1947 (904-3-2/YLL). In that
letter it was pointed out that the Swedish Government hold the view that a
further study of the Declaration should be postponed until the procedure for the
general codification of international law had been agreed upon. As in my
Government’s opinion the situation in this aspect has not changed the Swedish
Government is not ready at the present moment to present further views on
the matter, ‘

Yours very truly,
(Signed) Gunnar HaceLor
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14. COMMUNICATION RECEIVED FROM TURKEY18?

Turkish Permanent Delegation
to the United Nations
New York, {4 August 1947

With reference to your letters addressed to His Exceliency Mr. Hasan Saka,
Turkish Minister for Foreign Affairs, dated 1 February 1947, ref. 904-3-2/YLL,
and 2 July 1947, ref. 903-3-2/OS, regarding the draft Declaration on the Rights
and Duties of States, presented by Panama (document A/285), I am enclosing
herewith a memorandum containing the views and certain remarks of my
Government on the above-mentioned draf: Declaration.

. . (Signed) Selim Sarper

MEMORANDUM

The draft Declaration on the Rights and Dutics of States, presented by
Panama (document A/285), has been considered by the Turkish Government
in the light of reports drawn up by the Turkish national organizations interested
in international law, to which the said draft Declaration had been communicated.

As a general remark, it may be pointed out that the legal nature which the
draft Declaration would assume if and when it is accepted and signed by a
number of States is not very clear, and that it would be desirable to clarify
further its terms of reference. On the other hand, it may be asserted henceforth
that the principles put forward in the draft Declaration follow, in general, the
main lines of the theory and practice of modern international law.

However, in the opinion of the Turkish Government, it is advisable to give
further consideration to article 16 of the draft Declaration. This article, after
having stated, in general terms, that “it is the duty of every State to refrain
from resorting to the threat or use of force against the territorial integrity and
political independence of another State”, adds “or for the recovery of public
debts from another State”, By this last phrase, the draft Declaration acknow-
ledges without reserve the Drago Doctrine, as is set forth in the explanatory
note by His Excellency Dr. Ricardo J. Alfaro (document A/285, pages 22 and
23). But according to generally accepted principles of international law, and
particularly according to article 1, paragraph 2, of the Convention II signed at
The Hague in 1907, the Drago Doctrine “is not applicable when the debtor
State refuses or neglects to reply tc an offer of arbitration, or after accepting
the offer, prevents any compromise from being agreed upon, or, after arbitration,
fails to submit to the award”.

On the other hand, article 19 of the draft Declaration provides expressly
for coercive action by the community of States against amother State. It
seems that one of the cases when this collective coercive action should be taken
is precisely the case of a debtor State refusing to pay its public debts in the
circumstances envisaged in article 1, paragraph 2, of the Convention II signed
at The Hague.

It is therefore desirable that the types and conditions of the coercive action
to be taken against a refractory debtor State, in the above-mentioned circum-
stances, be defined more clearly and in a more detailed manner in the Dec-
laration.

1 Qriginally issued in A/400, p. 20.
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15. COMMUNICATIONS RECEIVED FROM
THE UNITED KINGDOM

. ...I communication190
United Kingdom Delegatior
to the United Nations

New York, ! May 1947
Sir,

I refer to Dr. Kerno’s letter 904-3-2/YLL of 11 February, in which he
requested the comments and observations of His Majesty’s Government in the
United Kingdom on the Recolution adopted by the General Assembly at its
55th Plenary Meeting on 11 December 1946, regarding the draft Declaration
on the Rights and Duties of States.

2. I am instructed to inform you that the general view of His Majesty’s
Government is that this draft Declaration should be considered as u proposal
for codification, rather than a proposal for new legislation, and that it should
therefore be dealt with in whatever manner is decided upon as appropriate
for codification generally.

I am, Sir,
Your obedient Servant,
(Signed) for Sir A. Canocan

Second communication
United Kingdom Delegation
to the United Nations
New York

24 August 1948

The Permanent United Kingdom Representative to the United Nations
presents his compliments to the Secretary-General of the United Nations and
has the honour to transmit to him, with reference to his letter C.N.9.1948. Legal
of 13 February 1948, to the Secretary of State for Foreign Affairs in the
United Kingdom, two copies of the cbservations of His Majesty’s Government
in the United XKingdom on the Draft Declaration on the Rights and Duties of
States presented by the Government of Panama.

OpservaTions oF His Majesty’s GoverNmentT IN THE Unitep Kingpom

ofF GreAT BriraIN AND NoORTHERN IRELAND ON THE DRAFT DECLARATION .

WITH REGARD TO THE RicHTS anp DuTiEs oF STATES, SUBMITTED BY THE
DeLecation oF Panama (A/285)

The major part of the whole of international law relates to the rights and
duties of States. A statement of these rights and duties would, in effect, be
an attempt at the formulation in a codified form of the greater part of
international law. However, this is clearly not the intention of the draft
under consideration, and His Majesty’s Government in the United Kingdom
assume that the proposed declaration is to form, so to speak, the first chapter,
containing certain fundamental general principles, of what might eventually
be a codification of a great part of international law. Regarding the matter
from this point of view, a major question arises as to what principles should

' Originally issued in A/AC.10/39, p. 4.
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be enshrined in this first chapter and what should be left for later chapters.
Further reference will be made to this point subsequently.

2. The expression of the most general and elementary principles of inter-
national law in a statement in legislative form is a task of great difficulty. In
fact, there are two horns of a dilemma, which have to be avoided. On the
one hand, though a general principle may be generally accepted and perfectly
understood, its expression in legislative form means that every word has to be
considered with the utmost care from the drafting point of view to ensure that,
when viewed as a legislative enactment, it is not possible to put upon it, by a
literal construction, wrong meanings. On the other hand, the exercise of care
to avoid the first horn of the dilemma must not produce the result that the
propositions stated are mere platitudes or else proposmons which are com-
pletely circular.,

3. The Preamble. Perhaps the third paragraph is too confident or optimistic
in stating as a fact that this declaration will be a decisive factor, etc. It might
be better to say that it should be or that it is hoped it will be. His Majesty’s
Government consider that the fourth paragraph of the preamble should be
reserved. They consider that it .sould be best to reserve until a late stage of
the work of the International Law Commission the question whether this
declaration should be presented to the General Assembly as a Declaration to
be signed as a convention (article 23 (¢) of the Statute of the Commission)
or whether it should consist of a report (article 22).

4. His Majesty’s Government consider that a declaration on the rights and
duties of States should begin with a definition of the word “State”. This seems
to be essential for the interpretation of the whole declaration.

5. They consider that the second point to be dealt with is the questicn of
recognition of States, which appears in articles 2 and 3 of the present draft.
They suggest that it should comsist of two propositions; (a) that where an
entity fulfils the conditions of statehood as laid down in the definition, there
is a duty on all other States to recognize it; (b) that there is also a duty on
all States not to recognize as a State any entity, which does not fulfil these
conditions. Though neither point is free from controversy in current doctrine,
His Majesty’s Government agree with the draft declaration in considering that
(i) the recognition and non-recognition of States is a matter of legal duty
and not of policy. Inevitably there is bound to be considerable scope for
political judgment in deciding whether an entity fulfils the conditions for
recognition as a State. They consider, nevertheless, that the interests of inter-
national law require that the sphere, necessarily left to a purely political
judgment, should be reduced to as narrow limits as possible and that inter-
national relations will benefit by the question of recognition and non-recognition
being regarded, as far as possible, as a matter of legal duty and removed to the
utmost practical extent from the political sphere; (ii) the existence of a State
should not be regarded as depending upon its recognition but on whether in
fact it fulfils the conditions, which create a duty for recognition. It should be
made clear that recognition of an entity as a State in no way requires the

entry into diplomatic, or any other particular relations with, the entity so
recognized. Whether a State enters into diplomatic or other relations with
another State is, and must remain, a matter for purely political decision. On
the other hand, the entry intc diplomatic or other relations with an entity does
necessarily imply that that entity is recognized as something. Whether it
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implies recognition de jure or de facto as a State, or as a belligerent com-
munity, or as an insurgent Government, will depend upen the particular facts
with regard to the relations so entered upon. It is thought that the above
suggestions cover the ground which is at present covered by articles 2 and 3
of the existing draft. v

6. There is some reason to think that the whole subject of recognition of
States, Governments (de jure and de facto), belligerency and insurgency is
one which might well form the subject of a special study by the International
Law Commissicn. There is an abundance of material on the subject, and it is
thought that a full consideration of this matter by a body such as the Inter-
national Law Commission, leading to the formulation of a certain number of
rules or principles, might very greatly conduce to the development of inter-
naticnal law, whether or not this formulation was, in the ultimate result,
accepted by States in the binding form of an international convention.

7. His Majesty’s Government consider that the “right of a State to exist-
ence” should be dealt with next (article 1 of present draft). The analogy
between a State and a natural person cannot be carried to the length that it
should be held that a State cannot of its own free will put an end to its own
existence as a State, for instance by amalgamating with another State or enter-
ing into a federation. The real question, however, which arises in this con-
nexion (with which the existing draft does not deal) is whether in any circum-
stances, and if so in what, an end can be put to the existence of a State other-
wise than by the free will of that State. It would appear that this is a question
which must be answersd on¢ way or the cther, if the draft is to contain any
provision on the right of existence, and it is hoped that the International Law
Commission will consider it.

8. The draft then might proceed to the matters dealt with ir articles 4 and 5.
These two articles seem to His Majesty’s Government to go together. They
are two aspects of the same matter.. Independence in one sense will have
found its place in the definition of a State. Article 4 deals with the exercise of
independence, or, as it may sometimes be put, the exercise of sovereignty, or
the exercise of jurisdiction. It would seem that the general principle is that,
provided that a State keeps within the limits prescribed by international law
and treaties, its freedom to act as it pleases must be recognized and respected
by all other States. But the question arises as to whether there are or not
exceptions to this principle. The instances of a State acting with the utmost
barbarity and inhumanity to its own pationals, or making preparations which
appear to foreshadow a policy of aggression, or again of pursuing a course
which leads to the economic strangulation of another State, occur to the
mind in this connexion. These points are touched on to some extent in
articles 21 and 23 of the draft. The question, whether these limitations are
regarded as exceptions to the general principle of freedom of action within
the limits of international law and treaties, depends upon whether these limi-
tations are regarded as part of international law itself. The important doctrine
of “abuse of rights” may fall for consideration in this connexion. As stated
above, it is thought that draft articles 4 and 5 are two facets of the same
principle and that they should be expressed as such. Article 22 falls for con-
sideration in close connexion with article 5. His Majesty’s Government fully
recognize the principle which article 22 sets out to express. This principle is,
it is thought, a particular and important aspect of the more general principle
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set forth in articie 5. It is a question whether in the same context something
should not be said as to the general right of each State to have such form of
constitution and such forms of national institutions as it may decide for itself.

9. Article 6 is an example of the difficulty of expressing in a legislative
form a generally accepted principle. The essence, as His Majesty’s Govern.
ment understand it, is that all States enjoy an equality of rights but this does
not mean that they have the same rights. The rights and duties of a State,
which has a sea coast, are necessarily different from those of a State which is
land locked. The rights of a State, which is a member of an international
organization, such as the United Nations, are different in some respects from
those of States, which are not members of such an organization. Every State
to some extent circumscribes, or increases, its rights and duties by the treaty
commitments into which it has entered. His Majesty’s Government doubt
whether the words “assume a position of equality” in article 6 of the draft are
quite appropriate in a legal statement.

10. Article 7. His Majesty’s Government cannot entirely agree with the
formulation of either of the two sentences in article 7. It is, they consider,
not correct that a State’s jurisdiction over foreigners within its territory is
completely exclusive. International law recognizes both territorial jurisdiction
over all persons and things within the territory, and a personal jurisdiction
aver nationals wherever they may be. In general, in case of conflict, the per-
sonal jurisdiction cedes to the territorial jurisdiction. If the International Law
Commission could produce a formulation of the relationship of the Statels
territorial and personal jurisdictions, they would perform a great service.

11. The second sentence of this article is not in accord with existing inter-
national law, as His Majesty’s Government apprehend it. There is much
international authority for the existence of a minimum international standard,
with which States are obliged to comply in their treatment of foreigners,
whether or not they do so in the treatment of their nationals. If, and in so far
as international law develops so as to limit the domestic jurisdiction of States
in the treatment of their nationals to such an extent that every treatment of
a national, which falls below the international standard, is a breach of inter-
national law (and therefore a matter on which other States may intervene),
then the existing principle of international law with regard to the “international
standard” will apply to both nationals and foreigners. Unless and until that
position is reached, His Majesty’s Government consider that the doctrine of
the minimum international standard, with regard to the treatment of foreigners,
remains part of international law and that agreement to abolish that doctrine
will not be attained, In fact, this point was one, on which the Hague Confer-
ence of 1930 with regard to the responsibility of States, broke down. His
Majesty’s Government are very willing that the International Law Commission
should devote most careful study to this question.

12. Article 8. The second proposition of this article no doubt refers to the
international rule with regard to the exhaustion of municipal remedies. The
International Law Commission might well make a full formulation of this
rule the subject of a special study. It is again a matter on which there is
abundant material. Perhaps this rule received the fullest consideration and
exploration from all its aspects in the Finnish ships arbitration between the
United Kingdom and Finland, and in this connexion both the written pleadings
of the parties as well as the award of the arbitrator might be studied.
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Whether or not this detailed formulation of the municipal remedies rule should
form part of this particular chapter of the elementary rights and duties of
States is a matter on which His Majesty’s Governinent wish to express no
view at present. They do, however, consider that, if such a formulation does
not form part of the preseat declaration, it would be preferable to replace the
existing second proposition in article 8 by something on the following lines:
“This right is subject to the international rule with regard to the exhaustion of
municipal remedies.”

13. The third proposition in article 8 is fully accepted by His Majesty’s
Government but it is incompletely stated since there are two aspects of the
matter. It is just as much the duty of the State, against whom the complaint
is made, to agree to some satisfactory method of deciding the dispute as it is
the duty of the State making the complaint only to resort to such peaceful
methods. These two duties go side by side and it is the more important that
both sides should be expressed because most of the difficulties, which have
arisen, have arisen precisely because of the refusal of the defendant State to
agree to any peaceful method by which a decision on the dispute can be arrived
at. These States, of course, who have accepted the Optional Clause of the Statute
of the International Court of Justice without any relevant reservation have fully
complied with this duty by making recourse possible to the court in such cases.

14, Article 9. Omitting the words “and protected” the statement in this
article is virtually platitudinous. The words “and protected” raise the question
as to what precisely is meant therehy.

15. The idea expressed in article 10 seems to fall for consideration with
article 4 (see paragraph 8 above) and should it is thought form part of the
formulation of that proposition. The same remark applies to article 13,

16. Article 11 might deal with both obligations under treaties and obligations
under international law together. It is questionable whether the adjective
“public” in front of “treaties” is necessary or even desirable. The authors of
the draft may have, however, some reference to article 102 of the Charter
with regard to the registration of treaties in their minds.

17. The second part of article 12, relating to limitations arising under its
law or constitution, is a correct proposition, but it is thought that it applies
to obligations under treaties as well as to obligations under international law.
The sense of article 14 might be combined with the latter part of article 12.

18. ‘Articles 15, 16, 17, 19 and 20 deal with matters which, for members of
the United Nations, are regulated by the Charter. It will be for the Inter-
national Law Commission to consider whether, and to what extent, propositions
of this kind can be laid down as part of general international law applicable
to non-member States.

19. Article 18. In this connexion His Majesty’s Government consider that
the primary question here is that of the duty of the international community
to prevent acquisitions by illegal force, or restore any so obtained. To the
extent that the community of nations do not fulfil this function, it is more than
quesnonable whether any purpose is served by a barren duty of non-recognition.
In the past, in the absence of any common action by the community to prevent
or restore such acquisitions, international law has proceeded on the basis of
recognizing established situations even though brought about by illegal force,
and acquisitive and extinctive prescription form, it is thought, part of existing
international law. Mere non-recognition, when the community of States does not



190

fulfil the function of preventing or restoring acquisitions by illegal force, has
not appeared to serve any useful purpose but has, instead tended to create
innumerable legal frictions, under which at times States have acted in a
manner really inconsistent with any other basis than that of recognition of the
acquisition, whereas at the same time they purport not to have done so.

20. Reference has alveady been made above in connexion with article 4 to
draft articles 21 and 23. As there statzd, these two articles must be considered
in close connexion with article 4. In regard to article 23 in particular, His
Majesty’s Government will await with much interest the results of the efforts
of the International Law Commission to state the idea which is contained in
the present draft in a form which could be accepted as a legislative proposition.
Article 22 has heen commented on above in connexion with article 5.

21. His Majesty’s Govarnment have no comments to make on article 24.

22. There remains thié question whether other propositions in addition to
those at present included in the draft declaration should be included in this
first or elementary chapter of the rights and duties of States.

16. COMMUNICATIONS RECEIVED FROM THE UNITED-STATES#
Frst CoMMUNIcATION191

United States Representative
to the United Nations

New York, 29 May 1947

The United States Representative at the Seat of the United Nations presents
his compliments to the Secretary-General of the United Nations and has the
honour to refer to his note, UN-727A, dated 27 May 1947, transmitting a letter
from the Director of the Office of Special Political Affairs of the United States
Department of State to the Assistant Secretary-General of the United Nations
in charge of the Legal Department, with regard to the draft Resolution on the
Rights and Duties of States presented by Panama. There is enclosed herewith
a communication from the Secretary of State of the United States, dated
28 May 1947, informing the Secretary-General of the United Nations that the
United States Government is of the view that inasmuch as the Committee on
the Progressive Development of International Law and its Codification, now
meeting in New York, is concerned with the procedures to be established in
connexion with the development and codification of international law, and
inasmuch as it would be impracticable to give adequate consideration to the
subject in the limited time at the Committee’s command, it should leave the
consideration of the substantive provisions of the draft Declaration on the
Rights and Duties of States to the appropriate agency, which may be established
by the United Nations, for the progressive development and codification
of international law.

The Secretary of State of the United States of America presents his compli-
ments to the Secretary-General of the United Nations and refers to the com-
munication of 11 February 1947 (904-3-2/YLL) received from the Executive

m Originally issued in A/AC.10/39, p. 5.
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Office of the Secretary-General, and to the reply of the Departinent of State
thereto, dated 25 March 1947, concerning the draft Declaration on the Rights
- and Duties of States presented by Panama.

The draft has been carefully considered and the conclusion has been reached
that in view of the nature and importance of the subject it would be im-
practicable for the Committee on the Progressive Development of International
Law and its Codification, a Committee established to consider procedures, to
give adequate consideration to the matter in the limited time at its command,
and that consideration of the substantive provisions of the draft should be
referred to the appropriate agency, which may be established by the United
Nations for the codification and development of international law. The Rep-
resentative of the United States in the Committee has been instructed in this
sense.

Department of State, Washington

Seconp CoMMuUNIcATION1912

Department of State
Washington, D. C.
11 March 1949

The Secretary of State presents his compliments to the Secretary-General
of the United Nations and, with reference to his communication CN 9.1948 Legal
of 13 February 1948, has the honour to enclose “Comments on the Draft
Declaration on the Rights and Duties of States Presented to the United Nations
by Panama®,

COMMENTS ON THE DRAFT DECLARATION ON RIGHTS AND DUTIES OF STATES
PRESENTED TO THE UNITED NATIONS BY PANAMA
(Doc. A[285: ibid., Corr. 1)

Article 1

“The Right to National Ezistence

“Every State has the right to exist and the right to protect and preserve its
existence; this right does not however imply that a State is entitled to commit,
or justified in committing, unjust acts towards other States in order to protect
and preserve its existence.”

The precedent cited by Panama (A/285, p. 1) is:

“I. Every nation has the right to exist, and to protect and to conserve its
existence; but this right neither implies the right nor justifies the act of the
State to protect itself or to conserve its existence by the commission of unlawful
acts against innocent and unoffending States.” (American Institute of Inter-
national Law, 6 January 1916.)

The article limits the exercise of the right to protect and preserve existence
by providing that such exercise would not justify “unjust acts towards other

2 This communication was received by the Secretariat after Part IV of this
study had gone to press, and therefore could not be included in the Annotations to
the Draft Declaration, supra pp. 49-151.
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States”. The prevailing doctrine is that the exercise of the right of self-defence
by a state is justified though it may impair the rights of other states. If ‘it
is intended by this clause to deal with the right of self-defence, the provision
is inadequate. It fails to take into consideration the comparative importance
of the right of self-defence when it conflicts with other rights under international
law. Thus, Hall’s International Law states that-“In the last resort almost the
whole of the duties are subordinated to the right of self-preservation.” Hall's
International Law (8th ed. by Higgins, 322).

Article 2

“Recognition of the Existence of the State

“Every State is entitled to have its existence recognized. The recognition of
the existence of a State mercly signifies that the State rcognizing it accepts
the person of the State -recognized, together with all the rights and duties
which arise out of international law. Recognition is unconditional and
irrevocable.”

The precedent cited by Panama (A/285, p. 2) is:

“Article 6. The recognition of a State merely signifies that the State which
recognizes it accepts the personality of the other with al! the rights and duties
determined by international law. Recognition is unconditional and irrevocable.”
(Convention on Rights and Duties of States, Montevideo, 1933.)

The first sentence of the proposed article provides that “Every State is
entitled to have its existence recognized”.

In connexion with a discussion of “recognition”, the following statement is
made by Judge Hackworth in his Digest of International Law.

“Whether and when recognition will be accorded is a matter within the
discretion of the recognizing State.” (I, op. cit. (1940}, 161.)

That a State may determine for itself whether. it will accord recognition
is also shown by the following statement in I, Hyde, International Law
(2nd ed., 1945), 148-149:

“Recognition has been defined as the ‘assurance given to a new State that
it will be permitted to hold its place and rank, in the character of an inde-
pendent political organism, in the society of nations’. “The rights and attributes
of sovereignty’ are said to ‘belong to it independently of all recognition’,
although ‘it is only after it has been recognized that it is assured of exercising
them’,

“When a country has by any process attained the Iikeness of a State and
proceeds to exercise the functions of one, it is justified in demanding recogni-
tion. There may be no reason or disposition on the part of States generally
to withhold recognition provided the fact be established that the requisite
clements of statehood are present and give promise of remaining. The method
by which the new State comes into being may, however, cause delay in the
according of recognition. Thus when an outside State proceeds to set up a
new State within territory which prior to such action constituted part of the
domain of an existing State, and in oppesition to its will, the procedure may
cause other States to be reluctant to acknowledge the validity of the achieve-
ment, and to withhold recognition of the new State whose birth took place
under such conditions. The coming into being of Manchoukuo is illustrative.”
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A provision very similar to the second sentence of the article was con-
tained in article 6 of the Project on States which the International Commission
of Jurists submitted to the Sixth International Conference of American States.
That provision read:

“The recognition of a State signifies that the State recognized accepts the
personality of the other State, with all the rights and obligations establisked
by international law”.

Article 9 of the Charter of the Organization of American States, signed at
Bogota, 30 April 1948, reads:

“The political existence of the State is independent of recognition by other
States. Even before being recognized, the State has the right to defend its
integrity and independence, to provide for its preservation and prosperity,
and, consequently, to organize itself as it sees fit, to legislate concerning its
interests, to administer its services, and to determine the jurisdiction and
competence of its courts.”

Article 10 of the Charter of the Organization of the American States, further
provides: ’

“Recognition implies that the State granting it accepts the personality of
the new State, with all the rights and duties that international law presciibes
for the two States.”

The statement in the third sentence of the article that “recognition is un-
conditional and irrevocable” is not in accordance with international law.
States are free to accord or withhold recognition; and if they are free to with-
held it, they have the right to accord it conditionally.

John Bassett Moore states in I, International Law Digest (1906), 73-74,
that:

“Recognition is, as a general rule, absolute and irrevocable. Nevertheless,
it may happen, by way of exception, that the recognition is conditionzl or is
given sub mode. Such is the case when certain charges or restrictions are
imposed on a new State at the time when its independent existence is recognized,
such as an obligatory neutrality, commercial liberty, or religious liberty. If the
restriction constitutes a condition, the Powers which have subjected their
recognition to it have the right to insist upon the new State’s conforming itself
to the condition imposed, and if it fails, to consider their recognition as not
given. If the recognition was given sub mode it will not be withdrawn, but
other measures may be taken, such as the suspension of or rupture of diplomatic
relations or reprisals. The distinction between a condition and a modus (mode)
may be less precise in internatioral law than in private law, but it is not
useless. If, in case of a dispute as to the character of the clause, the matter
should be submitted to arbitration, the arbitrator would, in default of clear
indications, pronounce for the recognition sub mode rather than for the con-
ditional recognition, sceing that the rule is irrevocability and that acts are not
presumed to be done under conditions. And as independence, the essential and
fundamental right of States, forms the rule, it is necessary, from the moment
that a hew State has been recognized, that the restriction imposed by the
modus should be construed strictly.

“Examples of restrictions imposed on the independence of a new State are
the permanent neutrality of Delgium; the restrictions safeguarding religiour
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liberty, imposed not only on Bulgaria, a semi-sovercign State, by article V of
the treaty of Berlin, but also on Montenegro by article XXVII of the same
treaty, on Servia by article XXXV, and on Roumania by article XLIV; the
restrictions imposed on the independent State of the Congo in favor of com-
mercial freedom, by the general act of the Congress of Berlin of 26 February
1885.”

A more recent instance of conditional recognition is given by Judge Hackworth,
as follows:

“The text of the note which the Diplomatic Agent and Consul General
at Cairo was instructed on 25 April 1922 to communicate to the Egyptian
Minister of Foreign Affairs extending recognition to Egypt, ¢« "~ined the
proviso ‘that this recognition was ‘subject to the maintenance of the rights of
the United States of America as they have hitherto existed’. The Department
of State stated that this was intended ‘to jeave no room for doubt of the
maintenance of capitulatery and commercial rights and most-favored nation
treatment of the United States’.” (I, Hackworth, Digest of International Law
(1940), 192-193.)

For these reasoms, it is belicved that only the second sentence of the
proposed article 2 would be acceptable to the United States.

Article 3

“The Right to Existence, Independent of Recognition

“The golitical existence of the State is independent of its recognition by
other States. Even before it has been recognized, the State has the right to
defend its integrity and independence, to provide for its preservation and presper-
ity and, consequently, to organize itself as it sees fit, to legislate in regard to its
interests, to administer its services and to determine the jurisdiction and com-
petence of its court of justice.”

Article 3 of the Convention on Rights and Duties of States, signed at
Montevideo in December 1933, is, in large part, similarly worded. It reads:

“Art. 3. The political existence of the State is independent of recognition
by the other States. Even before recognition the State has the right to defend
its integrity and independence, to provide for its conservation and prosperity,
and consequently to organize itself as it sees fit, to legislate upon its interests,
administer its services, and to define the jurisdiction and competence of its
courts,”

It is believed that the first sentence of the article is intended to cover
States which have not yet been accepted as constituting members of the
“family of nations”. The principle that a State may exist without recognition
by other States is established. Judge Hackworth states in his Digest of Inter-
national Law:

“The existence in fact of a new State or a new government is not dependent
upon its recognition by other States.” (Vol. I, p. 161.)

Professor James Grafton Wilson states in his treatise on International Law,
page 18:

“A de facto State, possessing all necessary characteristics required by con-
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stitutional law for full statehood, may exist, and yet such a State may not have
full status in international law. This status is acquired at the present time on
admission to the number of States now regarded as constituting the ‘family
of nations’.

“The entrance of the State into international statehood, however, depends
entirely upon the recognition by those States already within this circle.”

If a State exists, and the first sentence shows that a State may exist regard-
less of its recognition, it has, of course, the rights referred to in the second
sentence.

Article ¢

“The Right to Independence

“Every State has the right to its own independence in the sense that it is
free to provide for its own well-being and to develop materially and spiritually
without being subjected to the domination of other States, provided always
that in so doing, it shail not impair or violate the legitimate rights of other
States.”

The precedents cited by Panama (A/285, p. 2) are:

“II. Every nation has the right to independence in the sense that it has
a right to the pursuit of happiness and is free to develop itself without inter-
ference or control from cther States, provided that in so doing it does not
interfere with or violate the rights of other States.” (American Institute of
International Law, 6 January 1916 and Project of Convention, 2 March 1925.)

“3. They respect the right of all peoples to choose the form of govern-
ment under which they will live; and they wish to see sovereign rights and
self-government restored to those whe have been forcibly deprived of them.”
(Atlantic Charter, 14 August 1941.)

“The American States have been incorporating in their international law,
since '1890, . . . the following principles:

“g) The recognition that respect for the personality, sovereignty and in-
dependence of each American State constitutes the essence of international
order sustained by continental solidarity, which historically has been expressed
and sustained by declarations and treaties in force (Eighth International Con-
ference of American States, 1938).” (Act of Chapultepec, Mexico City, 6 March
1945.)

The provision that “every State has the right to its own independence”
presupposes that the State has the attributes of an independent State. States,
as soon as they acquire the attribates of independence, have the right to maintain
their independence.

Article 10 of the Draft contains a general provision to the effect that
the rights of States are limited by the exercise of the rights of other States
in accordance with international Iaw. The obligation not to violate the rights of
other States relates not only to the right of independence, as is specifically
stated in this proposed article, but also to other rights, and it would therefore
be preferable to deal with: this matter in a general article relating to all rights.
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Article 5

“The Duty of Non-Intervention

“No State has the right to interfere in the internal or external affairs of
another State.”

The precedents cited by Panama (A/285, p. 3) are:

“Article 8. No State has the right to intervene in the internal or external

affairs of another.” (Convention on Rights and Duties of States, Montevideo,
1933.)

“Article 1. The High Contracting Parties declare inadmissible the inter-
vention of any one of them, directly or indirectly, and for whatever reason,
in the internal or external affairs of any other of the Parties.” (Additional
Protocol Relative to Non-Intervention, Buenos Aires, 1936.)

“Article 1. The intervention of any State in the internal or external affairs
of another is inadmissible.” (Declaration of American Principles, Lima, 1938.)

“The American States have been incorporating in their international law
since 1890 . . . the following principles:

“Par. b) The condemnation of intervention by one State in the internal
or external affairs of another (Seventh International Conference of American
States, 1933, and Inter-American Conference for the Maintenance of Peace,
1936).” (Act of Chapultepec, Mexico City, 1945.)

“The American community maintains the following esseatial principles as
governing the relations among the States comporing it:

“Article 3. Each State is free and sovereign, and no State may intervene
in the internal or external affairs of another.” (Declaration of Mexico, 1945.)

The Charter of the Organization of American States, signed at Bogot,
30 April 1948, recites:

“Article 15. No State or group of States has the right to intervene, directly
or indirectly, for any reason whatever, in the internal or external affairs of
any other State. The foregoing principle prohibits not only armed force but
also any other form of interference or attempted threat against the personality
of the State or against its political, economic and cultural elements.”

On 3 March 1947, President Truman, in response to the greeting of the
President of Mexico, stated:

“The Good Neighbor Policy specifically includes the doctrine of non-
intervention. This assures each nation freedom for its own development. My
country, in common with all the American Republics, pledged itseif at the
Conference of Montevideo in 1933 and the Conference of Buenos Aires in 1936
to observe the doctrine of non-intervention. What it means is that a strong
nation does not have the right to impose its will, by reason of its strength,
on a weaker nation. The whole-hearted acceptance of this doctrine by all of us
is the keystone of the inter-American system. Without it, we could not exist
as a community of good neighbors. It is a part of the basic international law
recognized by all American republics. My own country will be faithful to the
letter and to the spirit of that law.

“Non-intervention does not and cannot mean indifference to what goes on
beyond our own horders. Events in one country may have a profound effect
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in other countries. The community of nations feels concern at the violatien of
accepted principles of national behavior by any one of its members, The
lawlessness of one nation may threaten the very existence of the law upon
which all nations depend.”

Article 6

“Legal Equality

“Every State is, in law and before the law, equal to all the others which
make up the community of States, and has the right to claim and assume,
as among the Powers of the world, that position of equality to which natural
law entitles it.”

The precedents cited by Panama (A/285, p. 3) are:

“Article 3. Every nation is in law and before law the equal of every
other nation belonging to the society of nations, and all nations have the
right to claim and, according to the Declaration of Independence of the
United States, ‘to assume, among the powers of the earth, the separate and
equal station to which the laws of nature and of nature’s God entitle them’.”
(American Institute of International Law, 6 January 1916 and Project of
Convention, 2 March 1925.)

“Article 4. States are juridically equal, enjoy the same rights and have equal
capacity in their exercise. The rights of each one do not depend upon the
power which it possesses to assure its exercise, but upon the simple fact of its
existence as a person under international law.” (Convention of Montevideo,
1933.)

“The American community maintains the following essentizl principles as
governing the relations among the States composing it:

“Article 2. States are juridically equal.” (Declaration of Mexico, 1945.)

“Article 2, par. 1. The Organization is based on the principle of the
sovereign equality of all its Members.” (Charter of the United Nations, 1945.)

Article 6 of the Charter of the Organization of the American States, signed
at Bogot4, 30 April 1948, provides:

“States are juridically equal, enjoy equal rights and equal capacity to
exercise these rights, and have equal duties. The rights of each State depend
not upon its power to ensure the exercise thereof, but upon the mere fact
of its existence as a person under international law.”

“ . .. the equality of sovereign States is merely their independence under
a different name”. (I, Westlake, International Law (2 ed., 1910), 321.)

In adopting the formula of Article 2 (1) of the Charter of the United
Nations that “The Organization is based on the principle of the sovereign
equality of all its Members”, Committee I/1 of the San Francisco Conference
recorded an analysis of its significance. This analysis was approved by Com-
mission I and by the Conference at its Ninth Plenary Session, 25 June 1945.
It is as follows:

“The Subcommittee voted to keep the terminclogy ‘sovereign equality’ on
the assumption and understanding that it conveys the following:

(1) that States are juridically equal;

(2) that they enjoy the rights inherent in their full sovereignty;
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(3) that the personality of the State is respected, as well as its territorial
integrity and political independence;

(4) that the State should, under international order, comply faithfully with
its international duties and obligations.

“The votes to keep the paragraph as it is, and consequently to re_]ect amend-
ments, were made on the aforesaid clear understandings.”

Article 7

“Exclusive Jurisdiction

“Every State is entitled to exercise exclusive jurisdiction over its territory
and over all nationals or foreigners within that territory.

“Foreigners may not claim rights different from, or more extensive than,
those enjoyed by nationals.”

‘the precedents cited by Panama (A/285, p. 3) are:

“Article 4. Every nation has the right to territory within defined boundaries
and to exercise exclusive jurisdiction over its territory, and all persons whether
native or foreign found therein.” (American Institute of International Law,
1916, and Project of Convention, 1925.)

“Article 9. The jurisdiction of States within the limits of national territory
applies to all the inhabitants,

“Nationals and foreigners are under the same protection of the law and
the national authorities and the foreigners may not claim rights other or more
extensive than those of the nationals.” (Convention on Rights and Duties
of States, Montevideo, 1933.)

“The Calvo doctrine is based largely on two propasitions: (1) that sovereign
States, being free and independent, enjoy the right on a basis of equality to
freedom from ‘interference of any sort’ (ingérence d’aucune sorte) by other
States; (2) that aliens are not entitled to rights and privileges not accorded
to nationals, and that therefore they may seek redress for grievances only
before the local authorities.” (V, Hackworth, Digest of International Law
(1943), 635.)

Article 12 of the Charter of the Organization of American States signed at
Bogot4, 30 April 1948, provides:

“The jurisdiction of States within the limits of their national territory is
exercised equally over all the inhabitants, whether nationals or aliens.”

The Working Committee originally voted to include the following provision,
based on the 1933 Montevideo Convention:

“The jurisdiction of States within the limits of national territory applies to
all inhabitants, Nationals and aliens are under the same protection and owe the
same obedience to the laws and the authorities of the country.”

The delegation of the United States objected to the second sentence. It
explained that this Government has, of course, accepted the proposition as
sound international law that nationals and aliens are subject to the jurisdiction
of the State in which they reside, but that it has consistently not accepted as
correct the proposition that both are necessarily under the same protection.
It pointed out that nationals and aliens are not necessarily under the same
protection; that if the treatment accorded the alien fails below generally
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recognized standards, the government of the State of which the alien is a national
may properly bring the matter to the attention of the authorities of the other
State. The matter referred to would contravene this right and the United
States position in this regard was consistent with its reservation to the 1933
Convention. In an effort to reach a conclusion on this controversial issue in
which all the delegations could concur, the Committee decided to reconsider
its previous decision and agreed to drop the second sentence and to add the
words “whether nationals or aliens” to the first sentence. This decision was
reached with only three contrary votes and with the statement for the record
made by the delegations of Mexico and Ecuador to the effect that the
approval of article 12 does not modify or reduce the scope of article 9 of the
Convention of Montevideo on the Rights and Duties of States, with respect
to those countries that have signed and ratified that Convention without
reservation.

Instead of the second sentence of the proposed article, which should be
deleted, it is suggested that there be added the following sentence after the
first sentence: “In exercising such jurisdiction, the State must conform to
the principles of international law.”

Article 8

“Diplomatic Intervention

“Every State is entitled to intervene with another State in favour of its
own nationals, acting through diplomatic channels and in a reasonable and
courteous manner; it is its duty to refrain from alleging any denial of justice
so long as its nationals have not claimed the right which they allege to
possess from the Courts of Justice of the State to which such diplomatic
representations are being made; if, however, this State should deny the founda-
tion of fact or law of the intervention, and the intervening State does not
accept this denial, it may only resort to the procedure of peaceful settlement
for the solution of the dispute.”

The precedents cited by Panama (in A/285, p. 4) are the Calvo doctrine
and article 5 of a draft prepared by Gustavo Gutiérrez Sanchez, of Cuba.

The proposed article, because of lack of precision in the language employed,
leaves the meaning somewhat obscure. It is suggested that the word “intercede”
be substituted for the word “intervene” throughout the article.

The second clause would appear to make the exhaustion of local remedies
a prerequisite to the presentation of an international claim based on denial
of justice.

While the Government of the United States recognizes the rule of inter-
national law that ordinarily local remedies, if any existing, must be exhausted
by the alien before resort to the diplomatic channel, it has not admitted that
American nationals may contract away the right of their Government to inter-
vene3in appropriate cases for their protection.

The Government of the United States is of the further view that obliga-
tions under international law cannot be avoided by invoking municipal law.
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Instead of Article 8 as drafted, this Government would prefer a statement
that a State has the right to intercede with another State through the diplomatic
channel to enforce its rights, and the rights of its nationals, under international
law.

The last two clauses of the proposed article are particularly vague. If they
are intended to enumerate the circumstances under which a State has a right
to present a claim, they are entirely unacceptable. These provisions are not
satisfactory either as a definition of denial of justice or as a description of the
great variety of circumstances under which a State’s responsibility may be
involved.

Article 9

“Respect of the Right of the State by Other States

“Any State which has a right under international law, is entitled to have
this right respected and protected by all the other States, since rights and
duties are correlative, and the right of one creates for the others the duty to
respect it.”

The precedent cited by Panama (A/285, p. 4) reads:

“Article 5. Every nation entitled to a right by the law of nations is entitled
to have that right respected and protected by all other nations, for right
and duty are correlative, and the right of one is the duty of all to observe.”
(American Institute of International Law, 1916, and Project of Convention,
1925.)

“Article 5. The fundamental rights of States are not susceptible of being
affected in any manner whatsoever.” (Convention on Rights and Duties of
States, Montevideo, 1933.)

Proper regard for the rights of other States underlies the whole field of
international law. i

However, the article provides not only that the rights of other States shall
be respected but that they shall also be “protected by all the other States”.
This would appear to create a duty of collective guarantee on the part of all
the States of the rights of each one of them. Such a guarantee wouid mean
that if a State violates any right of another State, whether a Member of the
United Nations or not, all the other States must take action to “protect” the
right of the latter. Such a provision would have far reaching results. It would
impose on States much greater collective responsibilities than is envisaged under
the Charter of the United Nations. The United States is not prepared to under-
take such a responsibility.

Article 10

“Limitation of the Rights of the State

“No other limit is set to the exercise of the rights of a State than the
exercise of the rights of other States, in accordance with international law. It
is the duty of every State not to overstep this limit.”

The precedent cited by Panama (A/285, p. 4) is:

“Article 3, paragraph 2. The exercise of these rights has no other limitation
than the exercise of the rights of other States according to international law.”
(Convention on Rights and Duties of States, Montevideo, 1933.)

The last sentence provides in effect that a State should respect the rights
of other States. This is a repetition of article 9, above.
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Article 11

“Observance of Treaties and Sanctity of the Pledged Word

“It is the duty of every State to fulfil, in good faith, the obligations arising
from public treaties, and to respect the sanctity of the pledged word.”

The precedents cited by Panama (A/285, p. 4) are:

“Article 5. Respect for and the faithful observance of treaties constitute
the indispensable rule for the development of peaceful relations between
States, and treaties can unly be revised by agreements of the contracting parties.”
(Declaration of American Principles, Lima, 1938.)

“We believe in respect by all nations for the rights of others and perform-
ance by all nations of established obligations.” (Fundamental Principles of
International Policy, circular statement by Secretary of State Hull, 16 July 1937
[Department of State Pub. 1079].)

“The American States have been incorporating in their international law,
since 1890, . . . the following principles: “(k) The affirmation that respect
for and the faithful observance of treaties constitute the indispensable rule for
the development of peaceful relations between States, and that treaties can
only be revised by agreement of the contracting parties (Declaration of
American Principles, Eighth International Conference of American States,
1938).” (Act of Chapultepec, Mexico City, 1945.)

“We the people of the United Nations determined . . . to establish condi-
tions under which justice and respect for the obligations arising from treaties
and other sources of international law can be maintained.” (Charter of the
United Nations, Preamble, par. 3.)

“The High Contracting Parties, in order to promote international co-operation
and to achieve international peace and security by . . . a scrupulous respect
for all treaty obligations in the 'dealings of the organized peoples with one
another, agree to this Covenant of the League of Nations.” (League of Nations
Covenant, 28 June 1919.)

The duty of a State to fulfil treaty obligations is well-established in inter-
national law. The word “public” before “treaties” should be deleted. The
expression “pledged word” in the final clause is rather vague. This expression
was considered at the San Francisco Conference by the drafters of the Charter
and was omitted.

Article 12

“Discharge of International Obligations

“It is the duty of every State to discharge, in good faith, its obligations
under international law, and it may not plead limitations arising out of its
own Constitution or its laws as an excuse for failure to discharge this duty.”

The precedent cited by Panama (A/285, p. 5) reads:

“Principle 1. Each State has a legal duty to carry out in full good faith its
obligations under international law, and it may not invoke limitations contained
in its own constitution or laws as an excuse for a failure to perform this duty.”
(The International Law of the Future, 1944.)

The proposition stated is sound.
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Article 13

“Authority of International Law

“The sovereignty of the State is subject to the limitations of internaticnal law,
and it is the duty of every State to adjust its conduct to international law in its
relations with other States and with the community of States.”

‘The precedents cited by Panama (A/285, p. 5) are:

“4, Relations between States should be governed by the precepts of inter-
national law.” (Declaration of American Principles, Lima, 1938.)

“Postulate 3. The conduct of each State in its relations with other States and
with the Community of States is subject to international law, and the sovereignty
of a State is subject to the limitations of international law.” (The International
Law of the Future, 1944.)

“The American Community maintains the following essential principles as
governing the relations among the States composing it: ‘International law is the
rule of conduct for all States.” (Declaration of Mexico, 1945.)

“The High Contracting Parties, in order to promote international co-operation
and to achieve international peace and security by . . . the firm establishment of
the understandings of international law as the actual rule of conduct among
governments . . . agree to this covenant of the League of Nations.” (League of
Nations Covenant, 28 June 1919.)

The proposed article employs the language of The International Law of the
Future but its provisions are placed in inverse order. The wording of that
precedent is preferable.

Article 14

“National and International Scope of the Law of Nations

“International law is at once national and international. It is national in the
sense that it is the law of the country and that it is the duty of the State to
apply it as such in solving questions concerned with its principles; it is inter-
national in the sense that it is the law of the community of States and that it is
the duty of each State to apply it to all questions which arise among the
members of that cominunity and which are concerned with its principles.”

The precedents cited by Panama (A/285, p. 5) are:

“Article 6. International law is at one and the same time both national and
international; national in the sense that it is the law of the land and applicable
as such to the decision of all questions involving its principles; international in
the sense that it is the law of the society of nations and applicable as such to
all questions between and among the members of the society of nations involving
its principles.” (American Institute of International Law, 1916, and Project of
Convention, 1925.)

“Postulate 2. The law of the Community of States is international law. The
development of an adequate system of international law depends upon continuous
collaboration by States to promote the common welfare of all peoples and to
maintain just and peaceful relations between all States.” (The International Law
of the Future, 1944.)

As a statement of a proposmon of international law, the first sentence of
postulate 2, just quoted, is preferred,
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Article 15

“Peaceful Settlement of Disputes

“It is the duty of every State to settle its international disputes by peaceful
means and in such a manner that neither peace and security nor justice are
imperiiled.” -~

Some of the numerous precedents cited by Panama (A/285, p. 6) are:

“Article 2, par. 3. All Members shall settle their international disputes by
peaceful means in such a manner that international peace and security, and
justice, are not endangered.” (Charter of the United Nations, 1945.)

“Article 10. The primary interest of States is the conservation of peace.
Differences of any nature which arise between them should be settled by recog-
nized pacific methods.” (Convention on Rights and Duties of States, Monte-
video, 1933.) '

“Article IV. The High Contracting Parties obligate themselves to submit to
the conciliation procedure established by this treaty, the disputes specially men-
tioned and any others that may arise in their reciprocal relations, without further
limitations than those enumerated in the following article, in all controversies
which it has not been possible to settle by diplomatic means within a reasonable
period of time.” (Anti-war treaty of non-aggression, and conciliation, 1933.)

“2. All differences of an international character should he settled by peaceful
means.” (Declaration of American Principles, Lima, 1938.)

“Principle 6. Each State has a legal duty to employ pacific means and none
but pacific means in seeking to settle its dismntes with other States, and failing
settlement by other pacific means to accept the settlement of its disputes by the
competent agency of the Community of States,” (The International Law of the
Future, 1944.)

“The American States have been incorporating in their international law, since
1890, . . . the following principles:

“*‘f) The adoption of conciliation, unrestricted arbitration, or the application
of international justice, in the solution of any difference or dispute between
American nations, whatever its nature or origin (Inter-American Conference for
the Maintenance of Peace, 1936)°.” (Act of Chapultepec, Mexico City, 1945.)

“The American community maintains the following essential principles as
governing the relations among the States comprising it:

“ ‘7. Conflicts between States are to be settled exclusively by peaceful means.” ”
(Declaration of Mexico, 1945.)

“Article 13, 1. The Members of the League agree that whenever any dispute
shall arise between them which they recognize to be suitablc for submission to
arbitration or judicial settlement, and which cannot be satisfactorily settled by
diplomacy, they will submit the whole subject matter to arbitration or judicial
settlement.

“2. Disputes as to the interpretation of a treaty, as to any question of inter-
national law, as to the existence of any fact which, if established, would constitute
a breach of any international obligation, or as to the extent and nature of the
reparation to be made for any such breach, are declared to be among those
which are generally suitable for submission to arbitration or judicial settlement.

“3. For the consideration of any such dispute, the court to which the case is
referred shall be the Permanent Court of International Justice established in
accordance with Article 14, or any tribunal agreed on by the parties to the
dispute or stipulated in any convention existing between them.
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“4, The Members of the League agree that they will carry out in full good
faith any award or decision that may be rendered, and that they will not resort
to war against a Member of the League which complies therewith. In the event
of any failure to carry out such an award or decision, the Council shaill propose
what steps should be taken te give effect thereto.” (League of Nations Covenant,
28 June 1919.)

The wording of the Charter of the United Nations, quoted above, is preferred.

Article 16

“Condemnation of War as an Instrument of National and International Policy
and of the Threat or Use of Force

“It is the duty of every State to refrain from the use of war of aggression as
an instrument of nationa! or international policy, and from resorting to the threat
or use of force against the territorial integrity and political independence of
another State, or for the recovery of public debts from another State, or in any
other form which is inconsistent with international order.”

The precedents cited by Panama (A/285, p. 6) are:

“Article I. The High Contracting Parties solemnly declare in the names of
their respective peoples that they condemn recourse to war for the solution of
international controversies, and renounce it as an instrument of naticnal policy
in their relations with one another.” (Treaty for the Renunciation of War
(Briand-Kellogg Pact), 1928.)

“Article I. The High Contracting Parties solemnly declare that they condemn
wars of aggression in their mutual relations or in those with other States, and
that the settlement of disputes or controversies of any kind that may arise among
them shall be effected only by the pacific means which have the sanction of
international law.” (Anti-War Treaty of Non-Aggression and Conciliation, Rio
de Janeiro, 1933.)

“Article 3. The use of force as an instrument of national or international
policy is proscribed.” (Declaration of American Principles, Lima, 1938.)

“Eighth. They believe that all of the nations of the world, for realistic as
well as spiritual reasons must come to the abandonment of the use of force.
Since no future peace can be maintained if land, sea or air armaments continue
to be employed by nations which threaten, or may threaten, aggression outside
of their frontiers, they believe, pending the establishment of a wider and
permanent system of general security, that the disarmament of such nations is
essential. They will likewise aid and encourage all other practical measures
which will lighten for peace-loving peoples the crushing burden of armarnents.”
(Atlantic Charter, 14 August 1941.)

“The American Community maintains the following essential principles as
governing the relations among the States composing it: “ ‘8. War of aggression
in any of its forms is outlawed.’” (Declaration of Mexico, 1945.)

“Article 2, par. 4. All Members shall refrain in their international relations
from the threat or use of force against the territorial integrity or political inde-
pendence of any State, or in any other manner inconsistent with the Purposes
of the United Nations.” (Charter of the United Nations, 1945.)
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“The acknowledgment of the debt, the payment of it in its entirety, can and
must be made by the nation without diminution of its inherent rights as a
sovereign entity, but the summary and immediate collection at a given moment,
by means of force, would occasion nothing less than the ruin of the weakest
nations and the absorption of their governments, together with all the functions
inherent in them, by the mighty of the earth.” (Luis M. Drago, Argentine
Minister for Foreign Affairs, 29 December 1902.)

The United States, a party to the international agreements quoted above,
condemns wars of aggression, and resort te the threat or use of force against
the territorial integrity and political independence of other States.

The proposed text prohibits also the use of force for the recovery of public
debts from another State. This principle is known as the Drago Doctrine. It is
doubtful that any State would at this date resort to force for that purpose and
for this reason the reiteration of the Doctrine might well be omitted, although
there is no objection in principle to its inclusion.

Article 17

“Right of Legitimate Defence

“Every State has the inherent right of individual or collective legitimate
defence, and in the exercise of this right, it may use force to counter the un-
authorized use of force by another State, provided that it shall immediately
advise the competent organ of the community of States.”

The precedents cited by Panama (A/285, p. 6) are:

“Principle 7. Each State has a legal duty to refrain from any use of force and
from any threat to use force in its relations with another State, except as
authorized by the competent agency of the Community of States; but subject to
immediate reference to and approval by the competent agency of the Com-
munity of States, a State may oppose by force an unauthorized use of force
made against it by another State.” (The International Law of the Future, 1944.)

“Article 51. Nothing ia the present Charter shall impair the inherent right
of - individual or collective self-defence if an armed attack occurs against a
Member of the United Nations, until the Security Council has taken the
measures necessary to maintain international peace and security. Measures taken
by Members in the exercise of this right of self-defence shall be immediately
reported to the Security Council and shall not in any way affect the authority and
responsibility of the Security Council under the present Charter to take at any
time such action as it deems necessary in order to maintain or restore inter-
national peace and security.” {Charter of the United Nations, 1945.)

While the right of self-defence should be safeguarded, the article as drafted
is unsatisfactory, particularly hecause of its ambighities.

The insertion of the word “legitimate” before “defence” does not appear to
clarify the concept. In view of the Spanish text of Article 51 of the United
Natjons Charter which has the expression “legitimate defence” for the words
“self-defence” in the English text of that article, query whether in Article 17
the words “legitimate defence” are not intended to translate the concept of
self-defence.
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Under the article, 2 State would be under obligation to advise immediately
the competent organ of the “Community of States”. It is not clear what is
meant by the words just quotcd The article appears to presuppose the existence
of an organization of the entire community of States.

In an address before the American Society of International Law on 28 Apnl
1928, Secretary of State Kellogg stated:

“(1) Self-defense. There is nothing in the American draft of an anti-war
treaty which restricts or impairs in any way the right of self-defense. That right
is inherent in every sovereign state and is implicit ‘n every treaty. Every nation
is free at all times and regardless of treaty provisions to defend its territory from
attack or invasion and it alone is competent to decide whether circumstances
require recourse to war in self-defense. If it has a good case, the world will
applaud and not condemn its action. Express recognition by treaty of this
inalienable right,” howcver, gives risz to the same difficulty encountered in any
effort to define aggression. It is the identical question approached from the other
side. Inasmuch as no treaty provision can add to the natural right of self-defense,
it is not in the interest of peace that a treaty should stipulate a juristic concep-
tion of self-defense since it is far too easy for the unscrupulous to mold events
to accord with an agreed definition.”

In connexion with the proposed article, for example, query as to the meaning
of “unauthorized use of force”.

The Charter of the United Nations assumes that the right of self-defence is
recognized and understood.

Article 18

“Non-Recognition of Territorial Acquisitions Obtained by Force

“It is the duty of every State to refrain from recognizing territorial acquisitions
obtained through force or the threat of force.”

The precedents cited by Panama (A/285, p. 7) are:

“First. That the principle of conquest shall not, during the continvance of
the treaty of arbitration, be recognized as admissible under American public law.

“Second. That all cessions of territory made during the contiruance of the
treaty of arbitration shall be void if made under threats of war or in the presence
of armed force.” (Recommendation, First International Conference of American
States, 1890; the treaty of arbitration referred to was not consummated.)

“The American nations further declare that they will not recognize any terri-
torial arrangement of this [Bolivian-Paraguayan] controversy which has not been
obtained by peaceful means nor the validity of territorial acquisitions which may
be obtained through occupation or conquest by force of arms.” (Inter-American
Declaration of 3 August 1932.)

“II. They declare that as between the High Contracting Parties territorial
questions must not be settled by violence, and that they will not recognize any
territorial arrangement which is not obtained by pacific means, nor the validity
of the occupation or acquisition of territories that may be brought about by
force of arms.” (Anti-war Treaty of Non-aggression and Conciliation, Rio de
Janeiro, 1533.)

“Article 11. The contracting States definitely establish as the rule of their
conduct the precise obligation not to recognize territorial acquisitions or speciai
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advantages which have been obtained by force whether this consists in the
employment of arms, in threatening diplomatic representations, or in any other
effective coercive measure. The territory of a State is inviolable and may not
be the object of military occupation nor of other measures of force imposed by
another State directly or indirectly or for any motive whatever even temporarily.”
(Convention on Rights and Duties of States, Montevideo, 1933.)

“2. They desire to see no territorial changes that do not accord with the
freely expressed wishes of the peoples concerned.” (Atlantic Charter, 14 August
1941.)

“The American States have been incorporating in their international law, since
1890,” the foilowing principles:

“a) The proscription of territorial conquest and the non-recognition of all
acquisitions made by force (First International Conference of American States,
1890).” (Act of Chapultepec, Mexico City, 1945.)

“The American community maintains the following essential principles as
governing the relations among the States composing it:

“5, The American States do not recognize the validity of territorial conquests.”
{Declaration of Mexico, 1945.)

With respect to article 11 of the Convention of Montevideo, quoted above,
the delegates of Brazil and Peru recorded the following private vote:

“That they accept the doctrine in principle but that they do not consider it
codifiable because there are some countries which have not yet signed the
Anti-War Pact of Rio de Janeiro of which this doctrine is a part and therefore
it does not yet constitute positive international law suitable for codification.”
(4 Treaties, Conventions, etc.” Trenwith (1938) 4811.)

The article reflects the so-called Stimson-Hoover doctrine contained in the
United States note to the Japanese and Chinese Governments of 7 January 1932.
In the note the Secretary of State¢ announced:

“In view of the present situaiion and of its own rights and obligations therein,
the American Government deems it to be its duty to notify both the Government
of the Chinese Republic and the Imperial Japanese Government that it cannot
admit the legality of any situation de facto nor does it intend to recognize any
treaty or agreement entered into between these Goverrments, or agents thereof,
which may impair the treaty rights of the United States or its citizens in China,
including those which rzlate to the sovereignty, the independence or the terri-
torial and administrative integrity of the Republic of China, or to the inter-
national policy relative to China, commonly known as the Open Door Policy;
and that it does not intend to recognize any situation, treaty, or agreement which
may be brought about by means contrary to the covenants and obligations of
the Pact of Paris of August 27, 1928, to which treaty both China and Japan,
as well as the United States, are parties.”

Article 19
“Co-operation in the Prevention of Acts of Force
“It is the duty of every State to afford the community of States every kind
of assistance in whatever action that community undertakes, and it should

abstain from rendering assistance to any State against which the community is
conducting preventive or coercive action.”
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The precedents cited by Panama (A/285, p. 7) are:

“Principle 8. Each State has a legal duty to take, in cooperation with other
States, such measures as may be prescribed by the competent agency of the
“omununity of States for prevonting or suppressing a use of force by any State
in its relations with another State.” (The International Law of the Future,
1944.)

“Article 2, par. 5. All Members shall give the United Nations every assistance
in any action it takes in accordance with the present Charter, and shall refrain
from giving assistance to any State against which the United Nations is taking
preventive or enforcement action,” {Charter of the United Nations, 1945.)

“Article 10, The Members of the League undertake to respect and prescrve
as against cxternal aggression the territorial integrity and existing political inde-
pendence of all” Members of the League. In case of any such aggression or in
case of any threat or danger of such aggression, the Council shall advise upon
the means by which this obligation shall be fulfilled.” {League of Nations Cove-
nant, 28 June 1919.)

The Charter of the United Nations creates an obligation on the part of
Member States to assist when action is taken in accordance with its provisions,
Member States have agreed t- take action consistent with the Charter. The
proposed article is much broader. The obligation to assist would exist with
respect to “whatever action” the “community of States” undertakes. An organi-
wation of the entite community of States is presupposed. States may not be
willing to agree to “every kind of assistance in whatever action” the unorganized
“community of States” may take or to assist in whatever action certain regional
organizations, now organized or organized in the future, might take.

Article 20

“Co-operation in the Pursuit of the Aims of the Community of States

“It is the duty of every State to take, in co-operation with other States, the
measures prescribed by the competent organs of the community of States in
order to prevent or put down the use of force by a State in its relations with
another State, or in the general interest.”

The precedents cited by Panama (A/285, p. 7) are:

“Article 6. Peaceful collaboration between representatives of the various
States and the development of intellectual interchange among their peoples are
conducive to an understanding by each of the problems of the other as well as
of the problems common to all, and makes more readily possible the peaceful
adjustment of international controversies.

“Article 8. International cooperation is a necessary condition to the main-
tenance of the aforementioned principles.” {Declaration of American Principles,
Lima, 1938.)

“Principle 8. Each State has a legal duty to take, in ccoperation with other
States, such measures as may be prescribed by the competent agency of the
Community of States for preventisg or suppressing a use of force by any State
in its relations with another State.” (The International Law of the Future,
1944.)

“Azticle 5. A Member of the United Nations against which preventive or
enforcement action has been taken by the Security Council may be suspended
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from the exercise of the rights and privileges of membership by the General
Assembly upon the recomimendation of the Security Council. The exercise of
these rights and privileges may be restored by the Security Council.” (Charter
of the United Nations, 1945.)

The proposed article as worded goes beyond the accepted principles of inter-
national law.

So far as co-operation with other States “in order to prevent or put down the
use of force by a State” is concerned, the article seems to add little to articic 19
above which is headed “Co-operation in the Prevention of Acts of Force™.

The article refers to co-operation with respect to “measures prescribed by the
competent organs of the community of States”. Under the article, a State would
be under obligation to take, in co-operation with other States, the measures
prescribed by the competent organs of the “community of States” in the “general
interest.” As stated above, it is not clear what is meant by the words “community
of States”. The article appecars to presuppose the existence of an organization
of the entire community of States, and is idealistic in character.

Article 21

“Maintenance of Conditions Calculated to Ensure Iniernational Peace and
Order

“It is the duty of cvery State to ensure that the conditions prevailing within
its territory do not threaten international peace and order, and, to that end, it
must treat its own population in a manner which does not violate the dictates of
humanity and justice, or offend the conscience of mankind.”

The precedent cited by Panama (A/285, p. 8) is:

“Principle 2. Each State has a legal duty to see that conditions prevailing
within its own territory do not' menace international peace and order, and to
this end it must treat its own population in a way which will not violate the
dictates of humenity and justice or shock the conscience of mankind.” (The
International Law of the Future, 1944.)

Generally speaking, international law has not dealt with the treatment to be
accorded by a State to its own nationals. However, developments in the Second
World War and particularly the Charter and Judgment of the Niirnberg Tribunal
have laid a foundation for such a provision. In considering this article, as in
several other articles of the draft commecnted upon, the International Law
Commission will need to determine whether and, if so, the extent to which they
are codifying international law as it exists or as it should exist, i.e.,, the nature
of the document in which the Commission’s text shall be cast. If it is not limited
to existing international law and if it is intended to state legally-binding princi-
ples, the instrument will, in the view of the Government of the United States,
need to be cast in treaty form.

Article 22

“Duty not to Foment Civil Disturbances in Other States

“It is the duty of every State to ensure that, within its own territory, no
activities are organized or the purpose of fomenting civil strife within the
territory of another State.”
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The precedent cited by Panama (A/285, p. 8) is:

“Principle 4. Each Statc has a legal duty to prevent the organization within
its territory of activities calculated to foment civil strife in the territory of any
other State.” (The International Law of the Future, 1944.)

Atticle | of the Convention relating to Duties and Rights of States in the
Event of Civil Strife between the American Republics, signed at Habana, 20
February 1928 (46 Stat. 2749; 4 Treaties, Conventions, etc., Trenwith (1938),
4723), provides:

“The Contracting States bind themselves to observe the following rules with
regard to civil strife in another one of them:

“l. To usc all means at their disposal to prevent the inhabitants of their
territory, nationals or aliens, from participating in, gathering elements, crossing
the boundatry or sailing from their territory for the purpose of starting or pro-
moting civil strife.

“2. To disarm and intern every rebel force crossing their boundaries, the
expenses of internment to be borne by the State where public order may have
been disturbed. The arms found in the hands of the rebels may be seized and
withdrawn by the Government of the country granting asylum, to be returned,
once the struggle has ended, to the State in civil strife.

“8. To forbid the traffic in srms and war material, except when intended for
the Government, while the belligerency of the rebels has not been recognized,
in which latter case the rules of neutrality shall be applied.

“4, To prevent that within their jurisdiction there be equipped, armed or
adapted for warlike purposes any vessel intended to operate in favor of the
rebellion.”

The United States is a party to this Convention.

Article 23

“Equality of Opportunity and Interdependence in the Economic Sphere

“Every State has the right of access, on equal terms to the trade, commaodities
and raw materials of the world which are necessary to its economic prosperity.

“It is the duty of every State to eliminate from its economic activities every
artificial means tending to establish differences in the acquisition of the natural
products of the soil of another State, and to refrain from exercising control over
means of transport, restricting trade, or bringing about restrictions in comrnercial
credits and currency of another State.”

The precedents cited by Panama (A/285, p. 8) are:

“Article 7. Economic reconstruction contributes to national and international
well-being, as well as to peace among nations.” (Declaration of American Piin-
ciples, Lima, 1938.)

“4. They will endeavor, with -due respect for their existing obligations, to
further the enjoyment by all States, great or small, victor or vanquished, of
access, on equal terms, to the trade and to the raw materials of the world which
are needed for their economic prosperity.” (Atlantic Charter, 14 August 1941.)

“The American community maintains the following essential principles as
governing the relations among the States composing it:

“*15. Economic cooperation is essential to the common prosperity of the
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American Nations. Want among any of their peoples whether in the form of
poverty, malnutrition, or ill health, affects each one of them and consequently
all of them jointly.’” (Declaration of Mexico, 1945.)

“2. To cooperate with other nations to bring about through the elimination
of existing forms of discrimination and the prevention of new forms, the enjoy-
ment by all nations of access on equal terms to the trade and raw materials of
the world, in accordance with the principles of the Atlantic Charter, and likewise
to declare and accept a reciprocal principle of equal access to the producers’
goods which are needed for their industrial and economic development.”
{Economic Charter of the Americas, Declaration of Principles, Mexico City,
1945.)

The article goes much further than established principles of international law.
It raises complex questions of an economic character which should, if dealt with
by the International Law Commission, be treated of in a convention devoted
to the subject of economics. The United States could not subscribe to the
article in its present form.

Article 24

“Prohibition of Pacts Incompatible with the Discharge of International
Obligations

“It is the duty of every State to refrain from concluding with other States
agreements, the observance of which is inconsistent with the discharge of its
obligations under international law or under the constitwent pact of the com-
munity of States.”

The precedents cited by Panama (A/285, p. 8) are:

“Principle 10. Each State has a legal duty to refrain from entering into any
agreement with another State, the performance of which would be inconsistent
with the discharge of its duties under general international law.” (The Inter-
national Law of the Future, 1944.}

“Article 103. In the event of a conflict between the obligations of the Mem-
bers of the United Nations under the present Charter and their obligations
under any other international agreement, their cbligations under the present
charter shall prevail.” (Charter of the United Nations, 1945.)

The article does not set forth a principle of international law.

International law is developed in part by international agreements in deroga-
tion of rights otherwise enjoyed by a State. Each time a right otherwise enjoyed
under international law is waived by conventional agreement, as between the
parties to such agreement, the reciprocal duty is also changed. To prohibit the
waiver of rights and duties arising under international law would prevent the
conclusion of numerous international instruments. By the Charter of the United
Nations, for example, the Members altered certain rights and duties otherwise
enjoyed by or incumbent upon them under international law.

It is to be borne in mind that international law is universal and not merely
the law existing between Members of the United Nations. A certain artificiality
appears in the draft commented upon wherever it is assumed, as is done in the
above article, that there exists a “constituent pact of the community of States”
which is universal in character.
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17. COMMUNICATION RECEIVED FROM VENEZUFLA!®2
[Original: Spanish)

Ministry of External Relations
Caracas, 12 September 1947

With reference to the Secretary-General’s note No. 904-3-2/0OS of 2 July
1947, regarding the draft Declaration on the Rights and Duties of States
submitted by Panama, I have the honour to forward the attached report
containing the Government of Venezuela’s observations on the above draft.

I have the honour, etc,

(Signed) Gonzalo Barrios
In Charge of Ministry

Caracas, 7 July 1947
RePoRT

Subject: Draft Declaration on the Rights and Duties of States

The draft Declaration on the Rights and Duties of States drawn up by
Doctor R. J. Alfaro, the eminent jurist, and submitted by the delegation of
the Republic of Panama for consideration by the United Nations, represents
an invaluable contribution to the formulation of the cardinal principles of
international law and a notable advance as regards their codification. The
Government of Venezuela congratulates the author of the draft and the delega-
tion of Panama, and considers that the draft can serve as an excellent basis
for discussion for the appropriate Committee and the United Nations Assembly.

The subject under consideration is, however, so delicate and complex, and
the principles laid down of such far-reaching importance, that it is not possible
at this stage to do more than express general approval of this most interesting
draft, and submit some observations prompted by its study.

The first is in regard to the actual form of the Declaration and the general
method of exposition adopted. It is clear, to begin with, that the United
Nations may choose one of two methods of formulating the rights and duties
of States: either that of a formal convention drafted in the plain, clear and
exact terms proper to a treaty or a law and eschewing dogmatic statements
or abstract formulas so as not to depart from the rigid language of the law, or
that of a Declaration of wider and fuller content, more general and compre-
hensive, but lacking the rigour of a legal text.

The first method offers marked advantages in the cudification of international
law and was adopted in America in the case of the 1933 Convention of Monte-
video which is now an established text of positive law on this condnent, capable
of being improved or expanded but not set aside. It rejects the theoretical,
vague or inexact and sometimes even abstruse formulas employed in other
drafts, and embodies in the text of a treaty the basic principles and positive
formulas of international law as we conceive it in this continent, Moreover,
these principles cease to be a simple declaration and become a text binding on
all the States ratifying it. Venezuela has always been in favour of this method,
which it believes the more suitable to the codification of international law and
offering greater safeguards to States Members.

™ Originally issued as Af400/Add. 1.
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The second method, that of the simple declaration, similar to that proposed
by the delegation of Panama, has been adopted on many occasions by inter-
national juridical bodies and authoritative jurists. It is based on the argument
that the rights and duties of States as such are not created by the text of a treaty
or international Convention but are inherent in their quality as States and can
only be recognized or stated. Following this line of thought, a declaration
would be a more suitable technical instrument than a convention for formulat-
ing such fundamental principles. Whilst there is some truth in such an argu-
ment, the fact remains that a declaration has neither the firmness, the binding
character, nor the force of a convention, and that it is more likely to be dis-
regarded or violated than the latter. The proper mcthod of establishing rights
and duties in positive international law, at least at the present stage of develop-
ment, is the covenant or treaty and nct the declaration, which appears to have
moral rather than juridical force. Hence, Venezuela, following her traditional
policy in the field of international co-operation, would prefer the first to the
second method, the more so as the work we do on this subject will be the
armature of positive international law on a world-wide scale.

It might be asserted that the American convention method would meet with
opposition from the States of other continents which have not yet accepted
such advanced principles of positive international law, and which do not possess
the now firmly established tradition of the new world in this field. It should
be remembered, however, that the adoption of a simple declaration would be
a retrograde step for the American Republics since, if it was in the end accepted,
it would be necessary to make an exception for these countries in the general
text, stating that the declaration did not imply the relaxation of existing contrac-
tual obligations of a more binding character.

This leads us to a brief consideration of the actual content of the declara-
tion. The short, concise and Pprescriptive formm adopted in the Montevideo
Convention capable of being rounded off and perfected but limited to specific
precepts appears, as Dr. Alfarc himself remarks, much more advisable than
the vague, abstract or inexact formulas of other drafts. The Panama declara-
tion, however, does not entirely avoid this defect and it would be preferable
to eliminate from it everything other than precepts and leave formulas of other
kinds either to the preamble or to a supplementary text in the form of a simple
declaration, It is only fair to say that the draft under consideration represents
a considerable advance in this direction.

Only a few specific observations will be made on the actual text of the draft:

No. 1: The right to national existence, common to the doctrines of classical
law and to other existing drafts, together with the right of self-defence, is
indisputable. The limitations contained in the rest of the paragraph not only
detract from the force of the precept itself by imposing cbnditions on it, but
make the exercise of this right dependent on a subjective appreciation of the
justice of the action, difficult to define or state clearly. The theory of the
misuse of a right, as applied in the international sphere, may lead to dangerous
consequences if it is not defined in the text itself. It would, therefore, be better
to delete the second part of this paragraph.

No. 8: The juridical tradition of the American States, now generally
accepted in international law, does not admit of diplomatic intervention or
protection unless two conditions are fulfilled, namely, the previous exhaustion
of the possibilities offered by the national courts and a clear denial of justice.
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The Venezuelan doctrine in this matter is firmly established and unambiguous.
The text of the draft appears to be based on these principles, but it does not
develop them with sufficient clarity and precision. It would be desirable to
substitute for the text a formula defining these conditions more exactly.
Venezuela is in favour of the inclusion of this subject in any document of this
kind, but cannot accept any weakening of the doctrine stated.

No. 9: The duty of a State to respect the rights of other States flows from
the very existence of the law but the duty of jointly protecting such rights
implies a more advanced idea, one of action rather than of abstention, and
emerges more properly from international instruments of another kind (United
Nations Charter, regional pacts). The statement in such general terms of the
right to protection 'might well go beyond what is now acceptable in international
affairs.

No. 12: The principle, exact enough in general terms, that the Constitution
and laws of States cannot affect their international rights and daties, either as
regards commission or omission, is difficult to apply in practice, since the pub-
lic authorities of States are bound by their national rules and cannot disregard
them without incurring political and constitutional responsibilities. There seems
to be no positive way of applying the principle other than the intervention of
international justice annulling such national rules and intervention of this kind
would threaten the autonomy of States. Each State must be left free to choose
the way in which it will discharge its international obligations and, if it fails to
do so, sanctions must be applied in accordance with the general agrecements. No
general formula of the kind proposed seems likely to be acceptable.

No. 13: The limitation of the sovereignty of the States by international law
is a result of the recent development of the latter, and is still affected by the
imprecision of international law at the present time. It would therefore be
desirable to delete the first phrase of this paragraph.

No. [6: It has not so far been possible to find an acceptable definition of
aggression; hence the inclusion of this term in the prohibition of war might
give rise to considerable difficulties. Moreover, the very welcome inclusion of
the Drago doctrine in its original form, limited to public debts, seems inade-
quate. The prohibition of the recovery by force of contractual debts is more
far-reaching and has wider implications in contemporary law.

No. 21: The principle that each State should avoid creating conditions in
its territory which threaten international peace and order and that it must
ensure that its population enjoys conditions which do not violate the dictates
of humanity and justice, is an excellent one but should be completed by a
formula providing for the adoption of minimum standards defining such rights
(Bill of Human Rights).

No. 23: Article 23 is too general in character; the obligations it lays down
are too far-reaching to be accepted at the present time. Its adoption would
expose the economic life of States to the risk of paralysis at a time of grave
economic complications. What should be prohibited as a violation of inter-
national order is discriminatory treatment directed against a particular State,
and not joint measures of economic defence.

As a general remark, it may be added that it would be desirable to re-arrange
the clauses of the draft in a more logical order.



215

C. TEXTS OF COMMENTS AND OBSERVATIONS RECEIVF™ FROM
NON-GCYERNMENTAL ORGAN.ZATIONS
1. AMi<RICAN BAR ASSOCIATION19%
Specrar CoMMITTEE FOR PEACE AND Lav’ THROUGH UNrTEp NATIONS

17 April 1947
Dear Sir:

The Association, through the votes of its House of Delegates, has pledged
to the General Assembly and the Secretary-General of the United Nations
whatever assistance the Association can render through the above Committee,
for the fulfilment of the General Assembly’s resolution as to the development
and codification of international law. Jointly with the Canadian Bar Associa-
tion, we started in March a series of thirty Regional Group Conferences
throughout the United States and six in Canada, to enlist the interest and elicit
the views of our representative jurists and lawyers in all parts of the two
countries as to the principles which should be embodied in formulations as to
the duties and rights of States under international law.

All this is well under way, with marked interest and success in the Regional
Conferences thus far held, under the direction of the above Committee. Our
Regional Meetings of the general membership of the Association are each
devoting a session to international law. Our overall programme as planned
wili take about three years, we think; but we shall be subject to your sugges-
tions and wishes as to some aspects of our timing.

Most cordially yours,
(Signed) William L. Ransom
Chairman of the Committee
for Peace and Law Through
United Nations

2. AMERICAN SOCIETY OF INTERNATIONAL LAWI8¢
12 May 1947

Sir:

You are kind enough to transmit the text of a draft Declaration on the
Rights and Duties of States presented by Panama, with a request made in
conformity with the General Assembly’s resolution of 11 December 1946, that
comments and observations be sent to you. You request that these comments
and observations be forwarded to you before 1 June 1947.

The Committee on Codification is anxious to co-operate with the United
Nations in this field, but would be unable to make any constructive suggestions
within the brief time you suggest. Doubtless the process of codification will be
a long one, and the Committee of the Society hopes that at a later time it will
be able to make suggestions which will be of use.

With assurance of my high esteem, I am, Sir,

Very truly yours,
(Signed) Manley O. Hupson

Chairman, Committee on Codification,

American Society of International Law

»

= QOriginally issued in A/AC.10/39, p. 7.
4 Originally issued in A/AC.10/39, p. 8.
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3. INTERNATIONAL LAW ASSOCIATION:#

3, Paper Buildings'
The Temple
London, E.C.4

15 May 1947
Sir, '

With further reference to your letter of 14 February regarding the draft
Declaration on the Rights and Duties of States submitted by the Government
of Panama, I now, as requested, beg to inform you of the comments and
observations of my Executive Council.

1. The Council-desires to express its appreciation of the high service ren-
dered to the cause of international law by the authors of the draft Declaration,
and recognizes that it may be of great value as a means of developing public
opinion throughout the world.

2. The proposal, being one for codification of a branch of public international
law, should be dealt with in whatever manner is decided by the Committee
appointed by the General Assembly to be the method applicable to codification
generally in pursuance of Article 13 1 a of the Charter.

3. The Report of a Committee, under the chairmanship of Judge Sir
Arnold McNair, adopted by my Executive Council on 3-May for presentation
to our Prague Conference, to be held from 31 August to 6 September 1947,
makes recommendations as to this method.

4. This Report, which will be discussed at Prague, is now in the printers’
hands and will be available shortly in its present form for the use of the
United Nations Committee and other bodies and persons interested.

5. The Executive Council wishes to emphasize its desire to render any
further service in this matter which the United Nations may consider appro-
priate.

I have the honour to be, Sir, your obedient Servant,

(Signed) Arthur Jarre
Hon. Secretary General

4. COMMUNICATION RECEIVED FROM THE UNITED KINGDOM
CONCERNING COMMENT AND OBSERVATIONS
BY ITS NATIONAL BODIES!98

United Kingdom Delegation
to the United Nations

New York, 11 September 1947

With reference to your Excellency’s communication No. 905-3-2/0S of
2 July about the draft Declaration presented by Panama on the Rights and
Duties of Sta’es, I have the honour to bring to your notice the following
statement of action taken in response to your request for comments and observa-
tions on the Panamanian proposal by national bodies in the United Kingdom.

(¢) The International Law Association sent its observations direct to
Dr. Kerno on 15 May.297

1% QOriginally issued in A/AC.10/39, p. 9.
% Originally issued in A/400, p. 22.
¥ Document A/AC.10/39, p. 9. Sce supra, p. 195.
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(5) The Grotius Society sent the report of its Sub-Committee to the United
Kingdom delegation on 24 June, in connexion with the works of the Committee
on the Progressive Development of International Law and its Codification. A
. copy of the Grotius Society’s report is erclosed herewith.

(¢) The Society of Comparative Legislation, which was approached by
His Majesty’s Government, had nc comment of substance, but said that it
regarded the Declaration as appropriate for consideration by any Commission
which might be set up to deal scientifically with the codification of international

law.
(Signed) A. Capogan

Tre Grotius SocieETY

President: Sir Cecil Hurst, G.CM.G., K.CB, K.C.
Vice-President: The Rt. Hon. Lord du Parcq.
Hon, Secretary: C. John Colombos, LL.D.
2 King’s Bench Walk
The Temple
London, E.C4.

Sub-Committes on the “Rights and Duties of States”, approved by the
Executive Committee of the Society keld on 11 June 1947

Your Sub-Committez has considered the draft Declaration of the Rights
and Duties of States prepared by the delegation of Panama, which, in its view,
represents a careful and thorough study of this impoilant problem. In its
opinion, however, this draft Declaration should not be treated in any way
separately from codification in general, but should be considered as a proposal
for codification and be subjected to whatever procedure is recommended for
codification in general.

Your Sub-Committee understands that the General Assembly of the United
Nations, at its fifty-fifth plenary meeting on 11 December 1946, adopted a
resolution concerning the progressive development of international law and its
codification as envisaged by Article 13 of the Charter of the United Nations.
Your Sub-Committee accordingly recommends that the “Draft Declaration
on the Rights and Duties of States” should be considered as a potential con-
tribution to such progressive development and codification and be studied by
whatever method it will be decided to adopt for the accomplishment of that
purpose.

Your Sub-Committee expresses its willingness to give any further assistance
in its power which the United Nations may consider appropriate.

(Signed) C. John CoroMeos
Convener
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United Nations....................
Delegation of Mexico to the United
Nations. Recommendations concerning
the draft Declaration on the Rights
and Duties of States................

8 December 1946
15 January 1947
31 January 1947

31 January 1947

30 April 1947

5 May 1947

6 May 1947
12 May 1947

5 June 1947

7 June 1947

10 June 1947

10 June 1947



A/AC.10/49

A/AC.10/49/Corr.1

AJAC.10/53

A/AC.10/56 -

A/329

A/333

A/AC.10/39/
Add.2/Corr.1

A/340

AJ369

A/BUR/82

A/390

A/392

A/C.6/134

A/C.6/136

A/C.6/137
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Report of the Rapporteur on item 5
of the provisional agenda (draft Dec-
laration on the Rights and Duties of :
States presented by Pangma}......... 14 June 1947

Report of the Committee on item 5

of the provisional agenda (draft Dec-

laraticn on the Rights and Duties of .
States presented by Panama)......... 16 June 1947
Report of the Committee on the draft

Declaration on the Rights and Duties
of States presented by Panama...... 16 June 1947

Letter from the Chairman of the Com-
mittee to the Secretary-General on the
draft Declaration on the Rights and
Duties of States........cccevvinnn.. 18 June 1947

Provisional agenda for the second
regular session of the General Assembly 18 July 1947

. Draft Declaration on the Rights and

Duties of States presented by Panama.
Report of the Committee on the Pro-
gressive Development of International

Law and its Codification............. 19 July 1947
Letter from the delegation of Mexico
to the United Nations.............. 28 July 1947
Draft Charter of the Duties and Rights
of States. Submitted by Ecuador.... 21 August 1947

Supplementary list of items for the
agenda of the second regular session.. 28 August 1547
Proposed allocation of agenda items
to the committees (Note by the Secre-

tary-General) . .......oooieviinaa, 12 September 1547
Draft Charter of the Duties and Rights
of States. Note from Ecuador........ 12 September 1947

Report of the General Committee:
Provisional agenda for the second regu-

Jar Session. .. .oveei i iiiiiiiiaan, 22 September 1947
Allocation of items on the agenda of
the second regular session............ 24 September 1947

Proposed Plan of Work and Organiza-
tion of the Sixth Commitiee (Memo-
randum submitted by the Secretariat) . .24 September 1947

Progressive Development of Interna-
tional Law and its Codification. Reso-

lution on the Establishment of an

International Law Commission pro-
posed by the delegationi of the United
Sates. .. ccvvniiiiiiiiiiiii s 24 September 1947
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A/C.6/139 Sixth Committee. Progressive Develop-
ment of International Law and its Codi-
fication, Resolution on the establishment
of an International Law Comraission
proposed by the delegation of France 25 September 1947

A/C.6/141 Draft Resolution proposed by the Rep-

resentative of the Union of Soviet

Socialist Republics.............. ... 26 September 1947
A/C.6/144 Sixth Committee. Progressive Develop- "

ment of International Law and its
Codification. Amendment submitted by
the delegation of Egypt to the draft
resolution proposed by the delegation
of the United States (A/C.6/137)..... 26 September 1947

A/[400 Draft Declaration on the Rights and
Duties of States presented by Panama
{Item: 35 of the agenda for the second
reguler session). Communications re-
ceived by the Secretary-General up
to 22 September 1947............ ..., 29 September 1947

A/400/Add.1 Draft Declaration on the Rights and
Duties of States presented by Panama
(Item 35 of the agenda for the second
regular session). Communication re-
ceived from Venezuela. .............. 30 September 1947

A/400/Corr.1 Draft Declaration on the Rights and
Duties of States presented by Panama
{Item 35 of the agenda for the second
regular ses.ion). Corrigendnm to Com-
munications received by the Secretary-
General up to 22 September 1947.... 1 October 1947

A/C.6/158 Draft Resolution on the Establish-
ment of an Interim Body to function
until such time as the Members of the
International Law Commission are
elected. Proposed by the delegation of
Ching ...oooovviiiiiiiiiiiiininnn. 3 October 1947

A/C.6/SC5/W.15 Amendment submitted by the delega-
tion of Colombia to the draft Resolu-
tion proposed by the delegation of

China «.....oooovviiiiiiiiii. 13 October 1947
A/C.6/SC5/W.22 Draft Declaration on the Rights and
N Duties of States presented by Panama.

Report of the Committee on the Pro-
gressive Development of International
Law and its Codification. Draft Report
submitted by the Rapporteur......... 4 November 1947



A/C./181

A[400/Add.2

A/C.6/181/Rev.1

A/C.6/194

A/C.6/196

A/C.6/197

A/506

A/508

A/519
(pp. 110, 112)
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Sixth Committee. Draft Declaration
on the Rights and Duties of States pre-
sented by Panama. Report of the Com-
mittee on the Progressive Develop-
ment of Internatioral Law and its
Codification ...........ccoiieii.n.. 8 November 1947

Draft Declaration on the Rights and
Duties of States presented by Panama
(Item 35 of the agenda for the second
regular session). Communication re-
ceived from India.................. 13 November 1947

Sixth Committee. Draft Declaration
on the Rights and Duties of States pre-
sented by Panama, Report of the Com-
mittee on the Progressive Development
of International Law and its Codifica-
tion. Report and draft Resolution
adopted by Sub-Committee 2........ 18 November 1947

Sixth Committee. Interim Organ on
the Progressive Development of Inter-
national Law and its Codification.
Report and draft Resolution adopted

by Sub-Committee 2. ............... 18 November 1947
Draft Resolution submitted by the dele-
gationof France.................... 18 November 1947

Sixth Committee. Draft Declaration
on the Rights and Duties of States sub-
mitted by Panama. Report and draft
Resolution for adoption by Sub-Com-
mittee 2 (document A/C.6/181/
Rev.1). Draft Resolution submitted
by the delegation of Egypt........... 18 November 1947

Preparation by the Secretariat of the
work of the International Law Commis-
sion. Report of the Sixth Committee.. 20 November 1947

Draft Declaration on the Rights and
Duties of States presented by Panama.
Report of the Committee on the Pro-
gressive Development of International
Law and its Codification. Report of
the Sixth Committee ................ 20 November 1947

Resolutions adopted on Reports of the
Sixth Committee. Resolutions 175 (II)
and 178 (II) ......oovvinennann... 21 November 1947
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2. LIST OF VERBATIM AND SUMMARY RECORDS CONTAINING
DISCUSSIONS ON RIGHTS AND DUTIES OF STATES

Official Records of General Committee. Summary Record
General Commit- of First Meeting.................... 13 January 1946
tee, first part of
first session, p. 2

A/PV.T General Assembly. Verbatim Record
of Seventh Plenary Meeting.......... 14 January 1946

A[P V.46 General Assembly. Verbatim Record
of Forty-sixth Plenary Meeting...... 1 November 1946

A/C.1/118 First Committee. Summary Record of
the Fortieth Meeting............... 7 December 1946

A/C.1/124 Fizst Committee. Summary Record of
Forty-first Meeting................. 8 December 1946

A/PV.55 General Assembly, first session. Text

\pp. 474-475) of debates at Fifty-fifth Plenary Meet-
IO e eiinreeereneratnnnnsenens 13 December 1946

A/AC.10/SR.6 Committee on the Progressive Develop-
ment of International Law and its
Codification. Summary Record of the

Sixth Meeting. ...........c.ooonll 22 May 1947
A/AC.10/8R.22 Summary Record of tae Twenty-second
Meeting ...oovvvviiniinenneninnnns 13 June 1947

A/AC.10/SR.23 Summary Record of the Twenty-third

(pp. 1-2) Meeting ...ocovvvvene ciennininn. 14 June 1947
A/AC.10/SR.25 Summary Record of the Twenty-fifth ’

(p. 1) Meeting ....oovvvvvnivnnineninann, 14 June 1947
A/AC.10/SR.29 Summary Record of the Twenty-ninth

(pp. 14, 11) Meeting .....coovvvviiiiiinnnnn. 24 June 1947
A/AC.10/SR.29/  Summary Record of the Twenty-ninth

Corr.1 Meeting—Corrigenda ............... 2 July 1947
A/BUR/SR.35 General Committee. Summary Record

(pp. 3-4) of Thirty-Fifth Meeting ............ 18 September 1947
A/PVIL General Assembly. Verbatim Record

(p. 67) of the Ninety-first Plenary Meeting. .. .23 September 1947
A/C.6/SR.36 Sixth Committee, second session. Sum-

(p- 3) mary Record of Thirty-sixth Meeting. .24 September 1947
A/C.6/SR.39 Sixth Committee. Summary Record of

{pp. 1-3) Thirty-ninth Meeting. ............... 29 September 1947
A/C.6/SC.5/SR.13 Sub-Committee Two. Summary Rec-

(Typescript, pp. ord of Thirteenth Meeting.......... 28 October 1947

1, 2. specifically)
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A/C.6/SC.5/SR.14 Summary Record of the Fourteenth
( Typescript) Meeting of Sub - Committee 2 (no
specific reference—composition of In-

terim Body to function until Interna-

tional Law Commission Members are

elected) ......coiiiiiiiiiiiiia, 29 October 1947
A/C.6/SC5/SR.15 Summary Record of the Fifteenth .
(Typescript, pp. Meeting of Sub-Committee 2........ 30 October 1947
2, 4)
A/C.6/8C5/SR.17 Summary Record of Seventeenth Meet-
(Typescript, pp. ing of Sub-Committes 2............. 7 November 1947
3, 4) - .
A/C.6/SC5/SR.21 Summary Record of the Twenty-first
(Typescript, p. 7) Meeting of Sub-Committee 2........ 17 November 1947
A/P.V.123 General Assembly, Verbatim Record
(p. 141) of One hundred and twenty-third Plen-
ary Meeting. .. .....covivviiininnnn. 21 November 1947
A/C.6/SR.59 Sixth Committee. Summary Record
(pp. 1-6) of the Fifty-ninth Meeting............ 26 November 1947

3. INDEX TO UNITED NATIONS DOCUMENTS ON
THE RIGHTS AND DUTIES OF STATES

1. AGENDA DOCUMENTS
A/3; A/118; A/329; A/369; AJAC.10/1; A/C.6/134.

O. DISCUSSIONS
General Assembly

. Plenary Meetings A/P.V. 7, 46, 55, 91, 123
General Committee Official Records of first
part of first session, Gen-
eral Committee, p. 2;

A/BUR/SR.35
First Committee A/C.1/118; 124
Sixth Committee A/C5/SR.36, 39, 59
Sub-Committee 2 A/C;.G/SC.S/SR.IS, 14, 15,
17, 21
Commitiee on the
Progressive Devel-
opment of Interna-- A/C.10/SR.6, 22, 23, 25, 29.
tional Law and its
Codification

IOl. DOCUMENTS SUBMITTED BY GOVERNMENTS

Argentina Suggestion A/AC.10/45
China ’ Draft Resolution A/C.6/158



Colombia

Ecuador
Egypt

El Salvador
France

Panama

Poland

Union of Soviet
Socialist Republics
United States

Canada

Czechoslovakia
Denmark
Dominican Republic
Ecuador

El Salvador
Greece

India

Mexico
Netherlands
New Zealand
Panama

Sweden

Turkey

United Kingdomn

United States
Venezuela

3

General Assembly
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Amendment to Chinese
draft Resolution
Draft Charter
Draft Resolution

Amendment to United
States draft

Proposal

Draft Resolution
Proposal

Draft Declaration
Proposal

Draft Resolution

Proposal
Draft Resolution

V. REPORTS

General Committee

AJ/C.6/SC5/W.15

A[340
AJC.6/197
AJC.6/144

A/C.1/120
A/C.6/139
A]C.6/194
AJC.1/120

A[285; Af285/Corr. 1
(including A/19;
A/19/Corr.1; A[170)
A/C.1/120
A/C.6/141

A/C.1/120
A/C.6/137

IV. GOVERNMENT COMMUNICATIONS

A/AC.1038, p. 2;
A/400, p. 3
AJ400, p. 3
A /400, p. 4
A/400, pp. 6-8
A/390; A/400, p. 9
A/AC.10/30, p. 2
A/400, pp. 9-12
Aj400/Add.2
A/AC.10/39/Add.2
A/400, p. 13
A/400, pp. 13-19
A/101
A/AC.10/39/Add.1
A/400, pp. 2021
AJAC.10/39, p. 4
A/400, p. 22
A/AC.10/39, pp. 45
A/400/Add.1

A/BUR/6; 40; A[163;
A[392
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First Committee A[228
Sixth Committee A/506; A/508
Sub-Commitiee 2 A/C.6/181 and Rev. 1;
A/C.6/SC.5/W.22;
A/C.6/194
Commitiee on the
Progressive Devel- “A/AC.10/56;
opment of Interna- A/AC.10/49 and
tional Law and its Corr. 1; A/AC.10/53
Codification A/333.

VL. RESOLUTIONS

General Assembly A/64/Add.l, Resol. No. 38 (I); A/519, Resol.
Nos. 175 (II) and 178 (II)

VIO. SECRETARIAT MEMORANDA

A/BUR/33; A/BUR/82; A/AC.10/4; A/AC.10/8; A/AC.10/8/Corr.1;
A/C.6/136

-
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E. TEXTS OF RESOLUTIONS OF THE GENERAL ASSEMBLY

38 (I). DRAFT DECLARATION ON THE RIGHTS AND DUTIES
OF STATES

The General Assembly resolves:

1. To request the Secretary-General to transmit immediately to all Member
States of the United Nations and to national and international bodies con-
cerned with international law, the text of the draft Declaration on the Rights
and Duties of States presented by Panama, with the request that they submit
their comments and observations to the Secretary-General before 1 June 1947;

2. To refer the said Declaration to the Committee established by the
General Assembly during the present session to study the methods of codification
of international law, and to request the Secretary-General to transmit to this
Committee the comments and observations as they are received from the
Governments and institutions referred to in the preceding paragraph;

3. To request this Committee to report thereon to the second regular session
of the General Assembly;

4. To include this matter in the agenda of the second regular session of the
General Assembly.

Fifty-fifth plenary meeting
11 December 1946
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175 (II). PREPARATION BY THE SECRETARIAT OF THE WORK
OF THE INTERNATIONAL LAW COMMISSION

The General Assembly,

Considering that, in accordance with Article 98 of the Charter, the Secretary-
General performs all such functions as are entrusted to him by the organs of the
United Nations;

Considering that, in the interval between the first and the second sessions of
the General Assembly, the Secretariat of the United Nations contributed to
the study of problems concerning the progressive development of international
law and its codification,

Instructs the Secretary-General to do the necessary preparatory work for the
beginning of the activity of the International Law Commission, particularly
with regard to the questions referred to it by the second session of the General
Assembly, such as the draft Declaration on the Rights and Duties of States.

Hundred and twenty-third plenary meeting
21 November 1947

178 (II). DRAFT DECLARATION ON THE RIGHTS AND DUTIES
OF STATES

The General Assembly,

Noting that very few comments and observations on the Draft Declaration
on the Rights and Duties of States presented by Panama have been received
from the States Members of the United Nations,

Requests the Secretary-General to draw the attention of States to the
desirability of submitting their comments and observations without delay;

Regquests the Secretary-General to undertake the necessary preparatory work
on the draft Declaration on the Rights and Duties of States according to the
terms of resolution 175(1I);

Resolves to entrust further study of this problem to the International Law
Commission, the members of which in accordance with the terms of resolution
174(II) will be elected at the next session of the General Assembly,

And accordingly

Instructs the International Law Commmission to prepare a draft Declaration
on the Rights and Duties of States, takinrg as a basis of discussion the draft
Declaration on the Rights and Duties of States presented by Panama, and
taking into consideration the other documents and drafts on this subject.

Hundred and twenty-third plenary meeting
21 November 1947





